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cosled weapon (Title 22, Section 390h, D. C. Cots) arising cut of the shooting | 
ef eacther on s puilie stesst, testifies at the trial thet there bef been 
three incidents within the year pricr to the cecurrence wherein the victin 

hed either aseenited bin or sttempted to azemlt bin, end hed aade repeated 
threats to hern the acoused, end bef attexpted by stealth to get between the 
escused anf the door of bis shop on the very day of the cocurrence, all of 
which Supelie’ the sesused to put o gm in bis pocket tefore leering the shop 
Decause he feored on tameiiate attack fran the victin, is it exzer for the 
tried Court to refuse to charge the Sury cenesening the ccoused’s thavry of 


| 
‘hare an aceused, who is cherged with the offense cf carrying © cone 
| 





tecwate, che fatt to tatt the Jury that Af £2 fet that the somanet"s 
moive cof inters in arming himself weve not wilevfal, then they must eoqutt 
iin. | 
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ants is an appeal, foun 0 Suiguest of conviction in the Court bales. The | 

aqpetlen: wes convicted of the offense of corrying © consesled weapon, (Vielatton| 

of Title 22 Sertion 3208 of the DB. ¢. Code, 1951 Edition asmenied) Appellant 

wes sustened to a tem of tayeiscnment of fren 8 months to tuo years. Motion 
of qqyesl was tinsly filet. ‘This being 0 final exter of the Tited States 
Dasteies Court fur the District of Cabmbia, jurteitetion is vestel in thts 

Court. | 











Tithe 22, Gestion 320h of the District of 
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@uring on alteresticn at Oth ani Tee Streats, H.W. As a remilt of the shoot- 
fug the eppallent vas indicted fer the offenses of assem)? vith a dengercus 
weapon (Title 22, Sestien 92, D. C. Cofe) end carrying 2 dungsrous veeyon 
(28tie 22, Seetéon 3908, BD. C. Cale). ( G27 32)* 

The offenses churgeé in the intietmen: vere tried too jury in the United | 
Grates District Court for the District cf Colmbie. ‘he prinsigel viteess for 
the government, Boyster, testified tn mibstance thet on May 25, 1956, bs sav 
the appelient in the 700 bicck cf Ten Street, B. ¥.; there vas @ short exchenge 
of bards words between then; vhereupen, the appellant drev 9 pistel anf shot 
beim in both legs. ‘The government proved thet the appellant hed no license to | 
cozy the guns | 

The appellant testified an tis om dbehelf es follows: fe bad bem e | 


be plaked wy elothes for deaning, , He Aid thin work from presises 725 Tee | 
Staset, B. Vo, which used to be a variety store oni s clemere., The egpellest — 
apt television sot ani various bane articles there. , sa he hta*t want to 
go bane be would shegp there; be would be there quite often late ot night. (> <) 
‘The eppellent sented the apguce fran e person neaod Ralgh Higgs. ‘There we a 

gm in the chop that belongrt to the lessor. (99.22 ) 
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* Oyen, ptfeamte. ne Tw Uy llin’s Oppendhiy, 








2 pean med ant MM toe yer for sat er 9 ra & 
Chay bat never bom chase Stents, SRT 7 BERETS 
EE DES | 
specific conaaions during the period whersin Doyoter bad interjected hineslf | 
tate exgmants thet the sypellant wae having with there: Sayster would tehe 
eee ee a eee 


a Cloprs with enother participant. Sapien ites: ee “ein, apiliiet 
the sppellamt, clamnet kin agaiast the wall, ond pushed iin dow the steps. 
Royster chased him éoun ths steps and outside, hitting at the eppellant. (2ep./ 

During the 1957 feotbell seneen the appellant ves operating a public 
pasting lot in the neighborhood. Se got inte an argument vith 2 perecn nemod 
Frenk Jones concerning o car thet Jones hed parked on the lot. cones left 
eaying thet he ves guing to “fix” the eppellent. Jones returned shortly vith 
Royster. Royster tried te get te the egpellent te kip kis, so the eppallent 
got tn bis car ant left. Go inj 12, 2958, tan woke bafese the shesting, 
another iuetéert oceurred. The appellent hel on argument on thet day with 

|| © yous Indy. foe attangted to tebe som money cut of his gotket sat he 
slapped her, vhereupon dhe went scrces the strect anf brought beck « police 
officer. After talking to the agpellent the officer sent the girl amy. 
Kbout 10 sinates eter she came deck to the appellant's shop in tha compesy 
of Rayster. The appellant was in the shop ot the tins. oyster came to the 
door and Derated the appellant for striking the girl oni began curaing ont 
threatening kim, Royster hed o buvb-vill knffo ta his bend emf he told the 
egpellent thet he was going to cut his heat off. (9-7-2) 

Ae a result of Royster baving threatened the appellant cn this lest 
coesston, he talked te palice Officers Bevis emi Brom: (vhoes bests were in 
that aeighesheet), ant te Officer Mellow, ent to Inyeter‘s euleyer on eae 
covers sesustant, Gil for the yurpene of gutting eyster to 2asve hin 
ihe eqpeiians axbt Gat be wee efnss af Rputen ant he bet lees Regan te 
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period Mayuter ws Living in the WO0D Wieck of Tth Strest, Kv. ent 
he Susitent of May 22, he weed to go tute that Meck to the taster 
shop ond te get his shoes staat, 5 ib tense tach the agpetlont went tate 
> geet stem ser Seth wt he ean of erin doo 
ond Deris ani the other tines he would go erouni the bert: eS ae 
ath he efturte that be tase of to stay aut of Deyster’s waj.,’he chegpet 
Gntting his hetr cued every dey, be ctegyed steying at his shop too often 
ot night Decmmse be wes afzeié Seyuber waulé be there. Be started staying ot 
bene must of the tine. He quit slaying pool Sn © certain ypc? seen because 
Seyoter qtarted cuning t= there locking for hin, (“»)./3) 
Gn the dey of the mhecting, he fizet eu Reyater at ebout 12500 O'clock 
‘ast memming stenting tx the cams Sect veewe hie hap Ss, “Se akicr waar hae 
about. 3:30 or 4:00. he agpeRlast left the shop to go te the cur of © frien 
of hts. He stock thase talking to the fetent for « fev nimtes. Be happened 
to tam crud ent sey Me, Meyeter couing toward hin on Tes Sthest. Royster 
was welling cles te the tutiding anf tn 0 stealthy fashion. The sppetiant 
Sur hin end lanried w ani got Yack tute the chop. oyster wathed in fren: of 


||tme Gene ont, exten Sune RENSS anf enid °E on going to get between you ant 
{at so-ent-ee deee*.,, kcnor on the wepstient war éefteure Torin ent be eanes 
hin to slense eat Reyuter to @> out of the Dieck wnt lonve hin alens. “Sater 
the appellant suv Royster stéil tu the neigiboest. (47./¢) 


&& Goost 7100 that evening the eppelient anf his wife bed deen in the 


tneeedeiniaiiibeciaeeneen, He sald to the sppellient “I tclé 

you 2 ves going to get between you and thet eo-end-e0 door, and I am geting to 
hang you" snd auld covual ether things te hin ent began hitting the agpellent | 
| | 
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cnet,” tayetar was thot exes in each tag vith Wtete fom the om. 


Prier to comnmels’ clostag argumat the eppeliest aderttted the 
following yonposed inutzustian te the Courts 


copstiant machet tute ho yachet ant got the yistol ant sot 
SS Thereafter, 


deguing bin to lowe hin claus. dayster hel then stvuck the sppellent 
tudee with the stéch-ense on the mheuléer anf ence on the eiber. tuyster 
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Court charged the jury, end as vegurés the offense of cervying 0 conmahet 


otveck hin egatn ecress the top of his head causing the stick to breek. At 
ee 
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fellow. (47.37) 
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This «append. 
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The appeliant complains in this eppesl about defects in che triei court's 
tastsusticn te the jury conserming the offenas cf carrying 2 ccncesled weapcn. 
Faret, it is urged thet the court exred in failing to gren* the abotenee of 
the appellant's seqrested instrantion. the appellant's defence at the trisl 
was thet he had wut the gm im his pocket anf corried 2t on the yunite street 
to protest hineslf sgeinet as expected famines: sttack froze peruas who bed 
on past occasions atther agsemkted him or attempted to do so; end vbo het 
vepartediy threatened the appellant with seriows vodily injury: sm vho het 
uttered thresis ageius: the eppollest om thet very day. Showtly efter 
sila ciciuace cee eacagege ae 
got hin. The appellart veguested the court te charge the jury concerning bis 
thonl< be given = liberal ema reasaushle construction; emi such s ifbers2 emm- 
strertion allows for e @efense tu the fects of tts ceee. 

Seeendly, the trial court's tastructions vere exroneons because the court 
failed to teil the jury that exiuiend tutent wes an clasnt of the offenses. 
rime thst bes {tz rocts in the comm lew bes crixine? intent es om clenest 
thereof. ‘The crius that ths appellant ves comricted of hes its roots in the 
camson lew, Its Mistary cen be traced back to em Suriish statete enacted tn 
1328. 











the statute uader which the agpellent was convicted (4uscfer es it is 
gpplicabic here) provides, thet, “no person sbhell...carry either openly or cen- 
cealed on or shout bis person, except in his Geelling house or place ef business 


in sibatence cf the ésfense. the Court's refusal to so instrect the Jury wa 
yrofiestel upon the view thet 6 construstion of the statute 14 not efuts of 
euch 2 tatensc Teds wes errer, 

Te is apparent thet tbe yarpoes ef the statute is to achieve c amxinem 
degree of control over crimizal smi careless use of dengerous vespons, hile at 
the sume tins miking then avetishle te yereuns vhere nested for the protection 


| 

= 
| 
. 
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the statute was uot énsigut te dgebve ony ettion of his rights of sulf-te- 
fenne, Dencustruttve of tis severtion is the fact that if the exigencies of 

the cecesion Justify snc in using o gum im ovlf-defenee, the fact that be hed 
the yistel in Ms bent usteg 1% oguinet on esentient could not be the basis of 
= conviction waler the statute, oven theagh thet ous 42 ust ot the time én his 
Quuiiing beuse or ylave of tastuses. Vilam v. U. 8., Gh U.S. Agp. D.C. 235, 





In the fustent case, the jury fount the eppelient not guilty of the es 
eaatt vith 0 engurms wesgen count tn the inifetment, so it comet ve guin- 
paid that nis right to uso the piste! against Rayster bes been factually end 
Legaily estah2iched. the verict om this com slao esteblises, unler the 
tovtctan of te Whom cumnie sighs to erey ‘he piste. axing the time tet 
himeslf oguinst Royater’s stteck. Tt thus renuine to éctemine 

| 
| 





whether Ms cerzying of the pistol wp to the tine of tts use wes lerful. I 
the posture tn videh this ease conse to this Court, the qustion is whether the 
egpatlant ves extitiol to have ties Court instrast the jury tut $f they beloved 
bis stozy 98 to shy he pub the gun in bis youket, ar if they bet & resemble 
Godot with veapect thereto, then they dhould not convict nin. Unterlying this 
question is the proposition that s ressumbhe cmstrustion of the statute per 
nits the granting of the aggellent's requested inetruction usier the fests of 
the case. | 
sae eqpetients tout fion that ne yut the yistel tn Ms pocket anf conrad 
ot when be left the sinp with Bs wits Decmmse be wes efeatd that Royster ves 
going to tact hin! te tats testineny, be told ot length hov, on thaws eye 
sete cocesions, Sayster het tuteseated fate axgewats tet the aypullant bet 
of te te en the Nest cocentnn, wtehs wis tuo wosks befure the coeursente 
guvetved. tn. the tniietamt, Royster meusoed the appellant with o knife anf : 
threstenet te cut bis hend off. ‘the eppetlant said he ws afraid of Royster 
Denese he hed heart thet be het saumbted other peste. tn the very day of 


er 
Fs ee ccmsel7 Tat ves your purynen tm putting £8 {Ye 
a ke 





_, Mater in the suue line of questioning: 
Q. Why ware you gains to carry that pistel? 


tA, 2 eet tht a bth mk 
Z dfan*t bow. 


- 








the cocarrence, Toyeber hed attespted to sneak up on hi, and fefitng, told | 
the appellant <tat be vas suing to get between hin end the door of kis shop | 
defers the day wes over. ‘tho sqpellent suv Royster in the neighborhoot 11 
@urivg that Guy. So, Just as he wes gutting ready to leave the shop vith his 

Wate, he put the gzi iz bis pookst for the reasons alresfy given. ‘The offect 
of all that the eppalient anid was thet be cerried the cun under the apprehen- 

sion ent fear of on tuntnent anf tmmettete atteck free Joyster. Under the cir- 
caustances of whet bef trmepired between the tvo mec over 2 pertod of tinc, 
ant eepecially Royoter's actions on thet day, tt is admitted thet his fear of 

em attack wes reatoreble. The subsequent events proved thet his expectetion | 
wee act unrsssonable. As previously indiestet, his use of the mm, in the 
cousrsence fur vanish be coriel 2% ves lawful. ‘Tum, the carrying of the om | 


tn bis pocket end carry it ont into the street. The violation of the letter of 
the lew ves a mere incident is the rightful everciee of tho aqpellent’s right 
to Gefen4 hManel? eqatuet evteck. ‘This being 20, how cum it logically de sai¢ 


appellant contents thet the tris2 court's interpretation of the statute anf 
sefonel to charge the Jory in the terms of bis request mmItSag the eppelient's 


Tight to self-defenss. 

| he trial Court's instruction left the appellant bereft of any éefenes 
an to the carrying a dewily wenyen count. ‘he facte in this cos, af testi- 
fied to by the sypellent ometitated a defense to the cherye. I is {lagtesl 
anf wressoneble to say that the appellant hed every right to use the gm under 
tho ciressstences bare, then deny hin the right to carry it where it is elesriy 
um thet he carrie) it to vard off and meet temtuens emf threetentag Ganger 

his life or itmb. A reasonsble cmmstruction of the statute prevents such 

iTlegiecal canslunion. 





The statute lnnis ttesif to sam fiexihility in its construction; this 
veen shown to be so by the nummer im ubich this Court bee applied it te 
Gwieutty imecent transertions. In Ball v. U. 5. (1520), 205 F. 2007, 
gp. D.C. 367, the defentent: was ervested vatle ca his way baw uith a yis- 
that be hed yuvchesed. Re ves tried end cumvicted of the rim of carrying 
weapons. Ih its cherge to the jury the trial Court exid: 





the defenfent was arrested on ths yabife strest with 2 revolver in his pocket. 
He wes charged emi cosricted ef eurrying © compesie?, casily or dangerous vos- 


pon. At the trial, be testified that he hel yeestve? “he cum iz paysent of a i Ree 


<0 ent ee be was aes wep heen oe AE ee be wee rE 
Court. sefune’ to cberye the jury eaxseraing thiz theery ent uges appeal 
vas held error; the Court of Ayposis saying tn pert: | 





eLasty cath for $t. % the case of Brow v. United Ste 
the Manisipal Court of Apgents for the District of Cobmhte exif of this 
“me statute del etininel, pmel, yrokibetive mat tn derogstion of the come 
tox, 2¢ mast be given o striet sether than ftsweh construstion”. 48 0 


he 








helding tn the Bsus ease shows, the Court mem: thst the lev shoulé 
consteucd strictly in its enforcement and libersliy ic favor of the accused. — 
Several states hare, or have hed, @ scheme of legisletion sgains: the carrying 
enfi poopeesion cf dengeroce weapons that are quite identical to the one in 
fumes te the District of Cobmbée. The appellant congiders it appropriate to 
pedmt to the interpretation of similar statutes vy state courts in muyport of 
his contention thet the stetute involved here hould ve Liberally construed: ent 
thet = 2ibersi construction Gietates that the trial Court comittet errar in 
falling te gramt the eppellant's requested instruction umier the facts in this 
Cast. 
2s a Ren@ing Bow York cose, Paogls v. le Pelin (Ct. App. 1935) § BLE. 24 
3, 272 B. Y, Gl, the defenient elatued to neve foul e pistol in e mblic 
toilet ent seid thet be haf yet tt $n bis pocket to deliver to the police efter 
|kooping en eppointnent <ith bis vife et s nemby street comer. “ithart re- | 
quest or samgestion, the defendent surremiereé the wespon to 2 policaam 20 
nmimztes after be snid he fomni ft. The defenient was tried ani convicted of 
bering end cerrying a fires conosaled upon his persm without s license there- 
for, sttex heving been convicted of s ertms. ‘The sole question raised on 


sqpenh, wee shether 26 wee ewer for the tHE CRE to Rare semen wean 
struct the juny that 1f the Gsfentent’s stary wes true, be ves mot gitity cf 
viclaténg the lev. The Agpeliete Court held that the trial Court's ruling 


wes erron, emi seid: “The possession forchidien ty the statute ‘should not be 


constwued to mean 2 possesenion...vaich aight result tenparertly anf toeidently — 

fron the perfomance of some lautul. ect' (Peoyle v. Purses, 205 H.Y. 397, 202, 

97 B. BS. ST7, B78,), yartaeular vhen, es is here claimed, the ect we designed 

to meet the sosisl pultey of the lev." | 
Other New York cases which heve follaved this rule of lay, or soviel 

poitey, thet possession cf a firearm or Gangeruns weapon, resulting temporarily 

ont tucttentally fan the yorformance of sane lenful. ext, is not forbidien ty — 

statute, eve: Peopie v. DaBermarto, (Brom. Cty. 6t-, 1952) 106 5.Y.8. 28 

525, 199 Mien. 963) Pople v. Guentenn (Sup. Ch. Agp- Siv., 2946), 22 B.Y.5. 

22 206, 260 bgp Raw. 13; Peale v. Hemon (2999) 180 3.¥.8. 22 939. 
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| | & 

The fesegning conus hobd, gomamaily thet ¢ ressmmble constrmtin of || 
the eucaying 2 eonemnted vespen statute makes for an exception vhore the ect ts , 
Que in relation to or incident te o lexful purpose. The illustration in these 
cess have been fn cirametences where the conine? of ths axowset, ot clatnei, 
was quectionthly ulevful end imocent. ‘This principle of reesmmble con- 
strustion bas been sorried farther ta other esses to include em exmepticn to 
condaet on the part of the aemused that is responaive to an auengency. 

Typleat of this rule te the cose of Peaple v. Pignatare (ling. C2. of Z, 
Y. City, 292%) 135 BY. 155, 06 By. Cr, B. 532. “here the defendant wes 
employed ty 2 contractor es a wnochum Sor repuring vert. Alcaz the lime of 
wort (ifferent gangs of zuffians ted stolen tocls ena property for esversl 
weeks. One or mare watshasn bed been working slong the live ot the tine, tat 
they het ol quit becsuse thay vere aferté of their lives on sscomt of ths 
senge. The defendant bed bem working st a wetciman for dowt ive days, when 
| he wes ettecked by shows 25 persone. She defendant bot © sevelver oni he 
| Steet four shote tate the ate. Te hd no Lteenwe for 
end helé for trial for vislating the fellowing Sev York Penal Lew: 


"Say pevecn under the ege of 15 years, whe stall bere or cerry 
} consented upen kis person atty, or tom af this 








teamed te bin... Te gag ‘a feiey.” 
for his dstonsimetion eo co whether ther was sufficient evidence to beld hin 
magistrate declined te bold the éafendent end in a witton opinion stgniti- 
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ertinery." a 


iii 
i :: 


B 
; | 
bad 


hone or place of tusiness', s 
> 29th) 05 GS. BE, G23, 190 Ga. Ayp. 325, the 


pee 


beg beerd thet c person named Ralifs hné threstened to shoot hin, eng 


bp ves atlecp et his cqusian’s house, Ealiis come to the house locking for 


as he got Up, éresset himself, vent te his cousin's yoon end got a piste) 


» makes 2% penal for enyune "*te carry around vith hiz on his person, er to 
ee ee 


salar memati 


gn4 naking threats ageinst hin. He was informed of these threats by his 
2 or vevolver, without first cbteining s license fron the 


“inh i ( 








Gefenient wee seardxing for 24a wife at night. Ie ingaived at a house where he 





muopected ber to be tn company with e poreon waned Vill Reece. Sune of the 
persons in the house tolé hin thet kis vife wes aot there, but he recognized 
her voles in 6 rear rou: ond the voice of « mm in the same location, He mp 


posatbic to 2 house nearby ant obtained a pt 


beck over ty the place vhere be though: his wife wes, shoved the door oyen amd 
@iscovered her in bed vith Reese, wham he shot. He was charged with carrying 
@ pistol vithost e License and at the trial, before a jury, the guige encbated 
all of the testiumy on behalf of the dafuntent tending to chow thet the aly 
purpose for viich be obtained the pistol, or carrie? it, uas to prevent the 

consummation of an act of siuttery with his wife. The trial Court Jaige also 


vefueed to charge the jury that if they believed t2at the 





pistol from uhere it wes lsvfully located for the iumefiste end sole purpose of 
Ste use to prevent 2 person from consumeting on act of memm) intercamrse vith 
bis vite, vaich he knew to be tm progress ar about to be camsumated, the jury 
cola not convict him. ‘he trial judge restricted the defense to the procure- 


ment of the licease regsired ty lev, and charged the jury 


he hed ¢ piaval in his oeuel poeseesion et « pleoc other 


‘thet, if they found 





ploce of business, the burden vas wpun ii to show thet be bed compliet with 

the lew by registering ani giving bond emi procuring e License, ani thet vpen 

fatlare of such pivot he should be couvicted. he sppelient wes comricted ond 
be appented. ‘The Court of appeals, in pesuing won the trial court's sotiens, 
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A veasonsbie construction of the statute 


on Sapo 
— felonious atmenlt or o boxiclée... 
the petanigie that 19 cemen to the last three shove noted cases in that 
the carrying 8 Gengerans vespon statute shoulé be sensonsbly construed in 


tae 
iakehi THT il 


the eppellent wert carpleine thet the court's instructions to the jury 
2 exramequs, becenee the caurt tetelly omitted tc state that criminal intent 


yom to prevemt c 
fete of the instent cess. This exception crested on isons of fect that shoulé 


sene tine dees not daptroy the legislative purpese of che stetate. ‘The eppel- 
lent, therefore, urges thet upon sound anf ssttleé rulec cf statutory cam= 
struction, on exception to the strict letter of the lev was unde cut in the 
have dean sufeitted. to the fury by proper instructions. 
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pose which is of en emez 
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was on clenant of the offess. ‘the court should have told the juty thet tefese | 
they eoulé convict the sppellent they mast not only fini beyond e reseonsble 
dexist, thet, the sgpatlant camitted the ect charget, tut must also find beyond 

@ reaameble Coubt thet the act wes sssonpented ty crininsl intest of bis pect. 


Adaivtedly, thore is « contraristy of jatietal opinion in the United States as 
to vhether to constitute « “carrying” within the neuning of « statute Mike the | 
ene involved hese, the yhysicel ect mast be cmubined with criminal tutent. ne 
view, 1% seams, holds that orteinel iutest is mot 2 requisite of the offumse. 
Tilustestive of thet view $2 the holéing of the court fn the case of State. 
Cortese (H.J., 2908) 1k0 A. bho, 20h B. J. law 3i2: “Ho intentionally carried 





& pemsit unfer the ect of 19h. That wes on unlecful est, os every yore, is 
presumed:te tow the ler.” Ses alent Seople v. Willies (Bap. Ct. Mich, 
1938) 266 HL. SAF, 200 Mich BOs Clenk v. Clty of Jackson (Guy. Ct. Miss.» 
2929), 12% So. C07, 155 Mins. G68; State v. Weothate (Sup. Ct. B.C., 1916), | 
GO S.2. 137, X72 H.C. S85; Gheyhard v. State (Ceis., 1900) 292 P. 235; City of 
tong Beach v. Geld. (2930) 1h N.¥.8. 267, E72 Miss. TO; State v. Wittens | 
(Sup. Ct. Town, 2908) 169 Bu. S11, 2 Ie WO, 
However, the appelient contends thet the better reeeoned view is others 
vise. iupresentative of this view is the leagmge of the comrt in the case of 
WEtiGens v. Sete (On. 19th) 82 8B. OUT, 15 Ge. Ayp. Gs %.q.the offense of 
carrying & pistel uithout teking cut a lemme reysired ty lev, as tn every 
other ect denounse2 by the lav as criminal, the culysbiltty of the accused 
met be detemined by the intext ith ubéch the ect uns dene.” Other cases 
sagpert this view are: ‘Tan v. State (Ct. ayp. Tar, 2585) 25 Tex. App. 495, 
86.v, 6505 Meabe v. GiTbert (H.Ce, 1882) 87 H.C. S27, 82 Me, St. Bap. WSs 
Page v. State, 3 Heish, (Tena, 2871) 298. I com algo be enié that the Boll 
end Bolt cones (Sagem, p. 12) in this Juristietten follow this reesming. 
Bot, the sppellant does not rest his assertion thet crimirel intent 1s 
em eleusnt of the offenses involved hers upon the soundness of the latter viev 
shove. Ruther, the egpellent presses upan this cout the egplicability here 
of ts veeent boldings in the cases of Levine v. United States (2953) 261 F 
ToT, WAG. S. dgpe Do Coy end Mailan v. Undted States (1958) 263 F 88 215 ~ 
U. BS. fgg. Be Con, Ba the Levine cnso the agpallant, on sttemey, ded bem 
noavicted af the offense of falsely representing himself to be a yelice officer 
<i7~ 











sagast, to iasteuct the jaxy that defere thay could convict they must 
find that the aconsed's ete vere done vith the intout to éefresi. Tris court 
head thet thie wae error. Tes court first noted that tke otetute under waics 


dupiying tse furegetng semen. of the Levine cate to the instest one, 
the eppetlant weerts thas “the commen lev conceyt of criee ao a cumbiactton of 


} 

law; tt would otk cone witade the sue tf ft hel tte route in the comm lev. 
| 

ex: evil state of aint with the Guing of on evil act spghinc to this felany”. 


eccuts Mont, wenee the seqeivenmh of a evil state of utnt is on cleat of 
exrecnest. allen v. Untted States (U.S. agp. B.C., 1955) 263 F 22 275. 
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caveory examination of the opinion cppears to conteal the question raised | 


| 
Teganiing the refosal of the triel court to instruc the Jusy os sequested 
toe appellant. The Temiviigs case is fectmally cistinguisbable fron the 
one. Tere, the facte ware (es recited in the brief of the appelise, 


2): 
“Oa daty 2, 195, Sobert Allen visit 
ee ee _ 
- Le 





gm in bis posseasion, because he bed bed difficulty with the camplaiuing 
witnere vbor he shot and the shooting octuslly cocurred in Sundridge’s bam. 
Be requested the court to instruct in sccontsmce vith the doctrine of “item ¥. 
Untted States. ‘he court rafused the roqest, ent be axgnes...that this ves 
exer.” (557. 22 } : 

Ta mecting this contention, {¢ was noted by the court thet Rentrtdge 


wes guilty of cerrying u dengarmat veepon éaring this interrsi of tine, eat co 
the phiée street." (257.0% ) | 3 
Tm the Dandridge case, no reason vas offered as to why he carried the 
gm into the strect ant bept 2% on bts yereun for over on hour while be ext 
on bis neighhbor’s steps. Even though His leter use of the gm in bis own 











@auring the interval wos not related to or incident to tits levful use. Be 


: 
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cose the vielatter of the letter of the Jay wes a maze Sneiéent in the right 
fi. eumreine of his right to defend biaset?. Yor a fenchie Qtetinction, see 
the case of Wilisens v. State G28. F. G27, 15 Ge. dep. 311. 


ptt 2 | 
WEESEPORE, upon the basis ef the foregeing, the sypellent suuaits thet 


Co, e. 25, as. &, oy ML a 
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poojuaiciel sani reversible erzor im the inetrartions: thst it seve to the Jury 
caneeraing ‘oe offense of cerzying 2 conecesled vospan. | 
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Vashingten, D. C. 
December 1 end 2, 1958 


The show entitled case come cm for hesring 
vefere HONORABLE RICHACHD B. XEECH, Ami a Dury, at 10:00 
o*elesk a. s., om December lst end 2nd, 1996. 


EDWARD WASHINGTON COOKE 
was collet as « witness for eni in his om behalf md, heving 
veen first duly svorm, vas exesined and testified as follows: 
Your full aeme is Yr. Edvard Washingt: Cocke? 
A. Tmt is correct. 
2 theme Gp you seside, Mr. Cooke? Where do you live? 
A. 2339 Zeeing Strect, Nortiwest; ani I stay at 725 
<. Strect scastines. 
Q I sos, sir. ow o14 ere you, Mr. Cocke? 
A. I am forty-three. 





Whet is your date of birth? 
May 3, 1925. 
Hew tall are you, Mr. Cocke? 
t as five-fovt-ant-e-telt. 
Ant how mach do you weigh, sir? 
2 weigh 157 nov. 
G. het type of vert @o you do, Mr. Cocke? 
A, Well, I have been gieking up sous cleoning for itr. 
tisk. dni I on 6 gabier. 


Q. Do you heve any butléing or esteblisheent or plece 
thet you vork front | 
h. 723 7%. Strect, Northwest. 
Ge Mow what type of pranices is 723 T. Strest? 
A. %% ves o Variety Steres then it ves 2 Cleemers. 
Q. whet ts it now, sic? | 
he 


Ts is gust 2 beilding, ond I stey in it end have 
got « television end different hase articles in it. 
Ge het ore you gumerally {2 thet buflding fort 

A. an caly {m there lste ot night, 2éhe I be cut late 
at night end I don"t went to go all the way heme, I go in 
‘nore and go to Mleep. ‘There might de something I vant to 
look at on television, and I go in there end look at tele- 
—_ 

Co You say you use this plese to yich up clothes. 
Row 4s thie done? Do you éo this st aigtt = 

A. 2 get © lot of people's clothes at nignt. A lot of 
people Z kuor vork in the dsytine end I don't have a chance 
co get crommi to than end suse of then vill tring than to ms. 
Most of them will bring then to mo. | 











Q. Rew how lous have you been in this ehop at 725 
2. Street? 

& I bere been iu thet chop two years or &. 

Q. Seu, sir, a you know ir. Wilife Royster, the 
campleinast in this case? 

A. Yeo, I &. 

Q. How long have you know: his? 

R&R I have teen moving him just about cight or nines 
years. 


Q. Sow, how do you hegpen to know hin? 2a what respect 
0 you know bin? Is he o friend of yours, air, let ue aay 8 
close Srient? 

A. We is not o felent of mine, -- period. 

Q. Well, let*s sey wp ustdl May af 1958 whet hed been 
the relationship betveun you? | 

A, Well, in 2837 TRA Stvect, eecomi floor, which is s 


place where “elly Jeckoor owed, there is a gue that govs on 


<heTe. 

Q. Ie tuts the felicv we have heard referred to o6 
“Blackjack?” 

4, Ag “Bleckjock”. 

Q@ Ase you edeut to relate to us sanething that 
cceurred between you and ir. Royster et this particular 
Piece? 

A. Yes. 

Q. When ata thet occur? 

&. Thee ccourred about 36 or 19 mothe ago. Mot quite 
" quo years ego. That is the first occasion. 

2. All sight, now, price to thet viet heft been the 
velatienshty beveen you emi Mr. Royster? “ere you frienis 

A. We have never been frients. I just moved the om 
ené hed seen hin emi het syeke to hin. 

-} 





Q. where would you eee him mostiy before then? 
A. would see bin upstairs os the door. 
Q. ‘hen you say “upsteive” end “on the door,” viet do 
you have reference to? 
a. ell, im the place in 1837 Te Sseet. 
THE COURT: sicniece sineiisens ucla: You cen 





aay it. | 
HE WEUENES: I Will put St Mike thist in these 
crap joints thay heve, most generally, got s doormen. 
ay He. Shorter: | 

Q. Is this the place whese they hed crap gases? 
A. ‘The crmp guues, yess; anf theme is tvo doors. The 


men bes « burser at tbe tap of the steps to open the bettas 

deer. After you get up the steps he opens the maxt door. 

Beturelly, you come in contact vith « mem docense you speak 
Q. Avo you seying thet Mr. Royster used to be on the 


@oor there? | 
S. You, he has been om the door up there for years, 
up until this lest trosle occurred. ! 
Re I believe you say that is the way you knew bin 
betene this: Seudieet: Tash yen ey wheus to xubshe to wet 
A, Yas. | 
Qs. te sais wigganed betinies;pual abl Mn. Beyoter hens 
38 or 19 months ago, at this yertieular place? 
A. Well, & fellow celled lye Sevbert una I hed suse 
@iagute over 2 bet. | 
QR. Were you geubling? 
a. We vere gubling. 
Q. “es te. lopeter preamt? 
& wit Sip athe ie oemmeoineanior ths 
rom og the door, but he was stemfing inaide cf the rom. %. 
het quite a heated exgment;s em? it come to the tine that 


ae 








Bechart anf myself wes shout to fight, and in tum Me. Inyster 
grate no, Stunvet ne sguinst the vali, yuthed me dou the 
steps. I wes gust Icky in catehSng my balance not to fall 
down the steps. Tt is qiite = ways dom the steps. 

th tum, coming dou the stege I mate sane kind of 
sensth to hin, just whet it wes I don"t senmiber, bat I wes 
aed, Se cone Gum the steps bebind mo, weich in tum I cam 
gem to cet im my cer ent he cane down the steps behind as 
eof erouieli me 90 close he run me aroun uy cer two or three 
times, ent he wes kitting ot-ue, But in thet pertienler tine 
I atan"t know thet the man het e tuteber knife. 2 didn’t fint 
thet owt watdl later. | 

ce COURT: Of course, vaot he fints out is 

ent not eixiseibie, ent you vill ignore that, leties ani 
gaxtLencn. 


ee @ 


& Sow after that, six, whet ves the next cocurzence 


betwoas you end ir, Royster? lev soon efter that? 
Well, ware there any other ccourrences Dbetvesn you 


and Mr. Raysser? 

aA. Thave vas snother cocurrence between we end Mr. 
Royeter. , 

Q. Cam you tell us vhen thet vas in relation to ths 
fixet cccuxrence? You suid that the first one ves shout 16 or 
29 months ags. Sow how soon efter that, or how long efter 
thet, was there emother cocurrence betvesn you? 

A. ‘The other cocurrence between Mr. Royster and I wes 
the ‘57 foothell season. 

"NR COURT: Do you mean 2957? 
| ‘MR, SROREER: ‘he 1957 football sessen. 
cme count: Yes. 
ty tm. Shorter: 
G. Sow up to thet time hoy aié the relationship 


«fe 





Detween you ent He. Seyetar go, Rov bet $8 bem, feltowtne: tte 
first tine wp to the tine of the sescnd tnctéent? Da yon 
ue im, siz? | 

a. weed te see hin ent T stoped guing in the plese 
Deomnee I didn't want to come im contest with hin. There wat 
always, it ovens vhanever I ws arcunt, auything I veulé cay 
or Go I was ahesys vrong. o> £ tates to sels tonne z 
stopped geubling in thet piace. 

@ tor eat bagpuned using the 2997 foothal2. snes, 
wall, detween you and Mr. Sayeter? | 

A. Wel, 2 hava, ir, Bomstein guve me privilege of 
yesting cars in the sear of the 1800 block of 7th Stueet, 
wear the comer of . I would heap the lot cles to yaxk cars 
there during football season oni auve tie 2 parking space. 

This yartiouler sunday I ws parking cars, the 
Little fellow that uses to om the shosshop ce Floride Aveme, 
his nome ves Prank Jones, I thisk 2% wes, he cae ssuuni to 
soe me perking cers, I told him “You ere not going to park 
no cars hese". Se in tum goes up te the comer of Sth ent T 

T told the guntlonm when he yulled his car cn the 
lot, Z said be is mot pecking care here. Ian. “You vill 
either have to yey me cr movb the car off. If you don’t I 
vil have to get the officer to yut a ticket on tt.” 

So tn turn Prank left end set be vas going te fix 
me. He went through the sllay to Florida Aveme, then cane 
deck through the alley with Royster. Thay crowed me kind of 
clase. me mas taping to do smething tom so 5 gah ta-ay 
cere 





Q. Wheat do you mean by thet, Te va stg te oo oom 
thing to you"? 

A. Ue tried to get to m to whip me. 

S- Royster, you mem? 





ae 








Yes. 

What 488 he do to you? 

I got in wy car ami lett. 

344 you see bin any more that day, sir? 

Bo, = didnt seo kim any more for shout 2 couple of 

< Just tried to stay out of his way. 

D4 there come a time, air , that there vas acther 
cecurrmmes or incident detveen you end Xr. Royster? 
A. Well, en or shout May 22, I think it ves, to de 
comet, May 12th, there ves something going -- 
Q. Is thet this yaar, cirt 
A, The Ith of May, 1958, yes. 

Theve ves souething going on up to the -- something 
cameeztring tir. Griffith's church. 

Is thés Griffith Staitea you ere talking about? 

es. 

in thet in thet aren toot? 


That i¢ wight erouni the camer, ecross the street. 


Go aheot. 

There was o litele girl used to heng arcu! the 
comer, at ieest, ené she wes @ wice locking kind of gizt 
bat abe veen"t too cles. I bef seen her s couple of tines, 
1 spoke to her, oni Z hed actually talked to her, sctuslly 
stood on the street anf talked to ber e couple of témes. 
She vented, that pertionlar Suniay she esied me for o doller 
t get suething to eet with. I ves standing there talking 
to Me. Wardell Riggs, vhen she welkeé up and ssheé we for « 
éolier, I eehd, “Girl, vay Gen"t you g saemihere? You neod 
to go home end tele & beth, “because she wes arnstrong. 

& ‘ere were you stenting? 

R 2s feet of the vinkow of 707 7. Steeet, Sot in 
fvent of the Gccr. They have a big, long vindow built wp 
off of the floor. 

Jo 





Te thet the Ideal Seafood Restemren:? 

Yas, the Ideal Seufood Rostenrent. 

So it vas in the sumer tims. Z het on one of 
these shirts that you wer crtside of your pants, dhort 
sleeves. I het shout, oh, I guess $25 or0 tm this chtrt 
pocket, tn cue-dcller bilis. She schol ae fore Seller ast 
I told her 20, emt she zuched up in my pocket end matched 
2 dollar en I slapped her. She in tum veut acres the 
strest, bscught bask on officer which I have triei to locate 
emi I can*t lovete his. Dat be wam"t et 23th Proctaeb aft 





cer. He wes 6 nam Getetled up there for the: evant. 

| The afftesr, == dhe beought the officer over ant T 

bed gone beck éoun to uy place. ‘ths officer came over ani 
2 Dad you have = comversubicn with the officer? 
A Td. He extod wo whet wes wrong - - 


the officer Isft? 
. 
the officer é44 not leave? 
Yes, the officer left. 
Dié she leave too, sirt 
che officer sent ber vey befomhe lett. 
Mov did you see her eny more thet day? 
I sev ber sbout ten mimutes lester. 
vas she in the comany of anyone, sir? 
She cane beck serogs the street with Foyster. 
I hed gums inatde. The door was open. I have © 
Little der Z att in fron of the place on, © little ber ve 
bed made fore stoct. X veut in to get the bor to ait dove 
by the door snd lock at something that ves on televiaton, 
ant I bent a lot of oote, soreming and Rollering, ani « 
-s | 
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gang of people caning across fT, im the 700 block, toward &th; 
ené vher I locked up at the distemee of ebout the front door 
there, I saw Snyster vith e tumeh of people behind him and 
thts gird. I then in tum decked inside of the plece and 
stood there. 

& B88 you beer anything? Wes Mr. Royster seying 
saything? 

A He cme up te the door ani asked we te eee cut. z 
seié “for what"? Be seié, “Vell, you hit my daughter.” 1 
onidé, “Shet fs not your deughter." 

Wat is the young lafy’s nee, by the vay? 

‘me ume she vee guing unter ves Miss Florine Jones, 

Is thet the name you mew her by? 

thet ts the name X knew her by. 

Go shen, 

fed 1 wouldnt come onteide emi he stood there and 
veioet quite « disturbance ant drev 5 let of people listening 
to Bie cuss ené cell me o22 kind of memes ond tall me whet be 
was going te do te us. 

x Ae dest as you com recall vhat was he mying to you 
siz, caying whut be was going to do to you? De you recell 
kis exact language, sir? 

A =- Be called me e dleck so-ené-so, and seid, "Come cut 
here,” ené vhet be was going to do to as. 

2 Bld be say vhet he was going to do to you? 

A ==Be bed & hevk 0123 imive tx bis hand. 

THE COURT: Your counsel nuked you did he tell you 
whet he vas going to do to you. 
TEE WITHESS: Yes, he told me he wes going to cut 
my beet off. 
Dy Mr. Shorter: 
2 Vhet were you doing at thet tine? 
A Stanéing up talking to ue emf shaking 0 knife like 


that, 
Be 





Now far away from you wes he at thet time, sir? 
About as fer os fren me to the edge of that tedle. 
THR COURT: Is thet shout 12 or 15 feet? 
WR. SHORTER: Yes, your Honor. | 
Sy Hr. Shorter: : 
Did he say snything else et thet tims, sir? 
Tt was @ lot of things he seié. i can't renexber 
everything he sai. I want im to close the dor. 
Q Well, vet tone of voice was he using, gist ‘hat 
was his ettéiteie? | 
R de ves very ust. 
Q  ‘Shat wes your veaction to this, sir? : 
A Well, I vee efzeid of him. I stood there 2 uhtls, 
end then I closed the door ond locked the door. 
Q sod how long dif he stay there? : 
A @, dim ond cone other people steyed ont there 
shout 20 cr 25 mimtes. | 
Q ham wes the next time you suv hin efter thet, air? 
A The next tine I cur kin after that ves 2 couple 
or so days, I think 2% vas. | 
Q Where was he, ani where vere you? 





| 
F I wes coming out of the 7th end T. Grill, snd be 
was coming uerth on 7th Street. Just shout to Mr, Teleo‘s 
picture place, when I first cer him. 
Q Ts thet im the 1800 Bleck of 7th Street? 
A Yes, The 2800 bieck of Teh Street. 


g Ma you heave omy converastion with him at thet 


tise? | 
A Mo, I vent ecross the street to ay plete. 
Sov, sir, with regera to Mr. Soyster beving 
threatene’ you, 82 you heve described, end bering this mite 
in bis bend 2s you have also described, 214 you do anything 
sdout thist | 
A 1 talked to Mr. Bevis concerning tt. 
<0- 








‘hen you say Mr. Revis, vho age you referring to? 
The officer Revis vho ves on the stem’ there. 
hat. testifies im this case earlier? 

A Yes. I asked bim to please try to talk to the mn 
ené unke the men ceve me alam. I t= tum talked to 
“Mackjeck". 

Tet was Mr. Wallace Jeckeon? 

Mr. Wallace Jackson, the fellow be vas vorking for. 
Be eed4 be coulé talk to hin. The next parson I talked to 
wes Mir. NeKewon , Officer McKevom, vorking in plainclothes out 
of taaber 2 Precinct. We talked about two bours one moming 
in my plese, eromé five o'clock when be left. Ee saié he 
was ging over to talk to him 2ov end try to straighten it 
oat. 

D2 you talk:to anyone alse shout 1%? 

Then I talked to Mr. Broa: concerning it 

is thet OffScer Broo? , 

Gtfieer Broan, yes. 

23th Precinst? 

The 13th Precinct, yes. 

when, ves the first time you talked to Officer 
Broom shout it? 

& Z talked to Officer Broan shout it right after, 
about three or Zour different tines. 

Q When wes the first tine? 

A ‘Te fizet tine was one morning, I think it ves cn 
e Setuniey morning — it was on Gatuniay morning, becuse be 
week << 


THE COURT: All ke askeé you was vhen {t ves. 
“nat day of tae month was it? 


THE VINES: TF com’t say. it wes a Seturiey. 
Sy ir. Shorter: 





vez 4% Defore the 25th of Key? 
Te was. 
Wes 1t after the 1th of Mey? 
Tt wes. 
het was your purpose of talking with Mr. Jackson, 
Officer Brom, Officer Nefewn ani Officer Revic? 
A So get this fellow to leave ue alone. 
% Vy 244 you want him to leave you clone? 
A Seesuse I on afraid of the wen, ant afferent co- 
cesions I have known hin to hurt other people. 
@ ———— as 
siz? 
A My etm ang Me, ta Ft 
I didn't let him get close to ue. | 
SRE COUR: EE Sxy to 
listen to the question end anever tt, please, 
THE WEEKES: Teen’ tell yom emetiy vem. met 
£% wes in between that tins. 
Ry Nr. Shorter: 
Q sui ll piace bis 
the month of Kay 29587 | 
A Yes. He wes living wpstedrs an 1837 Teh Strect. 
Bow after the ith of lisy, well, yrior to the 
Lith of Hay, G84 you frequent the 1800 block of 17th strect? 
a Z used to go, — I ves tm the bith, I used to go to 
the Barbershop smé to get my shoes duinst. 
Q Ba thet sme Bloat! 
A Ses, nant doar te the barbershop, 
Q After the 2th of May a64 you go in that neighbor 
heed, aixt | 
A Yes, Z went tm the neighborhood. 
Unler vhet clramstences? | 
A Can tine with Mr, Broom, She mart tine with Hr. 
Revie; emi teo or three other tines vbee I hed te go around 
the teak way end come throw the beck wy. i 
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& Sow vhet eeu you ettétute or fecliags about Mr. 
Royster fclicviag the 1th of ey ent wp untdl the 23th af 
Meg? 

A don’t wherstent yoo. 

Q How G14 you fool dowt bin? ‘het wes your ettitele 
townie tu, air? 

& Sty ethieate was gust to try to stay aut of bis my. 

Q Rié you éo anything to accomplish that, sir? 

C25 COURT: Other then what he has teié us. 

SR, SRORER: Yes, other thos ubet you heve talé 
ws about it? 

THE WEMESS: I don"t orite woieretenl you. 

By Me. Shorter? 

Q ‘et other then the things you have tolé us ebout 
424 you do to avoid steging aut of Kr. Royster*s vey? Ybat 
efforta did yeu make, Mr. Cooke? 

A Zmede all. the efforts I kmew bow. 


Q Could you mae co few of than? 


& Yer testence, I have to get ay xeir combed ovary 
aay. I bed to vltetnate tht. I hews stoppet eves staying 
down a% the shop too cftan becouse I wassfreié bo would 
catch me down there acme nights. 1 begen to go beck home, 
you mow, staying at hone most cf the time. IZ am c pool player, 
whieh I sake most of my macy at. I hed to quit playing ypc! 
in the poolroas there by the Hover Theeter, becsuse he 
started coming tn there locking at ne, locking for ne. 

@ Well, fe, gating to May 25h, 1958, that yartiouler 
Sunday, a14 you see Mr. Royster pricr to seven or aight 
o*elogk in the evening? 

A Yes 

Q Waki, whem wee the fivet tine that you say bin 
thet dey, air? 

A The Fivet tine thet I caw Wr. Royster 


<3 





Qn thet Sunday? | 
1 wea about eleven o'clock thet Suntsy acming. 
Dad you come dow te the shop thet somming? 
T had stayed there sll aight long, 
sat wes Me. eyster Going when you fiset sow hint 
Vhen I first eer lr. Boyster he wes standing in 
front of 707 T. Street, talking to sme gentlemm. 
& #$Were were you voen you so bia? | 
A T bal jure wed cutetde of the door ent tcbes 
wp end down the strest. 
Dad anything happen at thet time? 
Ko, it aida anything baggen ot thes tine. 
het 414 you do, sir? 
Wald I went beck im the piece emi <= 
Did you see Me. Rayster again thet day? 
I sew Mr. Soyster off sui on oll any that day. 
‘here wes be most of the tines thet you sev hin? 
Pras 7O7 to 1800 block of T. Street, viich ts the 
tte neuen <— 102 Mest of Sih. shteh to the wate keane 
3 bere ware yo when you a Be, Eayoter Sarng 
or cy the times you sev his Goring thet dey? 
A tet cf that time I wae incids. 
Q Sov were you able to ses hin, sir? 
& hove dig store windows, - big vindovs. Tea con 
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see. 
@ DSS there cous a tine during thet day thet you bad 
eny conversetion with Mr, Royster, or thet euything wan? 
occurred betesen you anf Mr. Royster? | 
A Rout, arom theve-thirty or smething te fear, 
a fellow called, I can’t think of his neme. Mis nickume is 
*dugsy". Toy’ Pronkhin ts bis nee. Weyl Freakin. He 
drove wp ana I was stenting fa the door, e ached me bat X 
gum Wikis, ont X told hte mo, I het't oun “iliie. fo 
elke 











Z say, “Give ue o taste out of your bottle". Be saté “yes, 
Z me érinking some seoteh,* 

S I started te the car, just playing vith biz, you 
mov. First I vent beck ineide emi got myself 2 glses snd 
went to his car to get ayself a avin out of tits bottle of 
seoteh. Ye stock there talking a minute end then I tamed 
eround, I con't kacw, something urged se to tum creund, ent 
< tured arount and ser Mr. Royster coming wo toward me on 
2. Gtawet. Rut he wes close to the tulldings. Se én tam 
t Wnaied up unt got tack in the pecs. So he valked in 
fret of the door out called ue sume memes, seid “I om going 
© get betwecn you end thet sO-emi~eo dear before the day ts 
over.” So X digmmet the dour ta his fece. 

Q Deserived the vay in witch Yr. Royster was caxing 
Up alongetés of the wailding. 
& Se veen"t valking up the stroct ordinarily, ithe 
& men would. He wes casing up like he wee trying to steal up. 
& Deserfbe that for us. 
a Senne be. mae, saying 2» bide an be cums along. Ee 
Slgues thet X wulde*t obo hte. 
@ Sow whet was your sututéon! to that witeh he tald 
yor short “getting botwean you end the door." six? 
& ‘ell, 8 ittiie ister on 5 sev Mr. Bevis. 
«RB COMES het tan"t whet counsel eshed you. 
He asked you whet your veacuion uss. 
By ix. Shorter: 
‘whet was your reaction? ‘het vas your feeling sbout 


Wali, I wys Just afvaid of bin. 

Now whet Leypened later, sir? 

Later on I Locked wp the strest nf sav lin, Revis. 
I went wp end asked him to please meke the man go cut of the 
Deck and leave me aleme. Be exid be would talk to kin. I 


went bask Gown to the plese, _ 
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Q hat tine of dey wes thet, ate? | 
A Det wes fn the evening. 1% ves just before, 7 
think 2t was just before time for Mr. Bevis to goctt, de- 
oso he sycke something ebout it. 
Q Sow 444 you sec Mr. foyster omy more thst dey efter 
that, ent defore ths fight between the tye of yout 
A —-X eaw btm cue other tise gaing over on Sth strest. 
Q Over on which Street, siz? | 
A m figure &, to Dick Gutten's. ‘thet is im the 
2800 beck. X don't know correctly. | 
Q Where @i2 you ove Mr. Boyster? 
A Sitting inside of uy piece. 


* ee 


Sow there cone a tinue on thet day, cir, 


Yor jus: before then vist had you dean 
My madsa anf I hed been looking st television. 
shen you say “your nedsm,* do you have reference to 
ire, Cocke? ! 
A Mrs, Cocke. cS 
Q ‘then bed she Deon fo there with you all dey, sir? 
A‘ Gho Deans been fu there ell day, bub she hed bean 
dm there all evening. — = 
Q Now gua aay thet you wal ime. Cooke had been watching 
teloviatent | 
A Yes. 








Baa there case o time when the tue of you ists 
She left fivet. I sast ber to get me some cige- 


S32 right, sir. Thon what baypened? 
hen she wont to get the eigsrettes I suxt there 
Lecking et Maverick, vbich wes on then. I was sitting there 
lsckinug et Maverick when she came back, ené she seit she hed 
to go up the etrvet. In im turn come outelde vith her, with 
the intention of walking with her pert of the ways. But 
vheun I got to the comer 2 frien’ cf mine called me in @ car 
taas wes perked up the street, and I was kidding with him 
ani his wife and kids. 
After I started finishing talking with him J tamed 
qveumi ani sterte! deck vith ay wife <- 
&né whet heppened then? 
fad I ust Mr. Rogster right om the comer. 
Did you see Officer Broon thet day? 
< even Broom before I mst Moyster. 
Mow when, wee 3t thet you ser Officer Broas? 
= sev Mr. Broom gust before I went to the cer. 
em: Z come oct of the place, = yee, I cam out of the place 
emi started toveré 9th Street ami he come aromd the corner. 
& Avent vaich comer? 
A He wes casing sosth a: th Street, made 0 loft 
tumn into T. Street. 
& 2D2é be stop his car? 
& 2 ealied hin to stop it. I wont to the car and 
Z sed4 to him, I eaidé “I thought you vere going to etreighten 
wp thet mm forme. Ke hes been up the block for me ei] day 
jong. There he is up there for me now with that stick.“ 
Go he seid, “Let we get euay from here." 
Q Wet happened after that? 


a 
hare? 
& 
reties. 
8 
A 
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A = Sust after thet I started to go seress the strect 
anf this fellow called ms. I went up to the car. 
2 there wes the car? | 
A = The cer was parked on Sth, ob, I guess shout 30 
feet from the corner. Tt ves parked on 28h Strect shout 39 
feet fzem the coruer of T. Strect. | 
Ds this im the 1900 block of 7, Street? 
Yes, the 1900 dleck of T. Street. 
we 
Tow yeu say you vent over end you had s converseticn 
with whoever was in the car? | 








| 
fad you say you started beck? | 
wSe - 
ow what happened after that, sir? | 
When I oterted tack to get ay vife and contime 
A Ghe was stealing not exactly on the comer, there 
ts = tree ca the corner snf she was stending sbozt the middle, 
2 Ce the c. Street afdet | 


& Yes. A iittie further dow to the comer then 





thet. 


8 is $t near the front of the barbershop, or near 
the Light, sir? | 
shop and thet comer. | 

Q Ali sight, sir. Go ahead. 

4 Then es I get directly to the comer, where the 
commer’ comes Like that, thon I apied ir. Foysver on me ant 
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he wes on em before I kmow it. I was oo close to hin, before 
= padé attention be cvung et wo vith « stick ant hesded 
towne <-, well he said °E told you I was going to get be- 
tween you ané that so-end~oo door, ané I om going <c heme 
you," and everyting else he wes going to Go, and he ves 
batting me with the stick ot the sume time. I in tum ws 
sxying to gat muny from bin, cegging him to leeve me clone. 
Se hed bit we with the stick. I think it wes twice. 

& West pert of your body aid be hit? 

& Se hit me os my choulder. When ft swung then I 
‘tarned and tried to dack my head and it bit me om the 
chouléer. ‘hen it cave through he hit ue egein, ond thet 
is vhen this kes) cum cn ny cidow. Fo in tum hit me agtin. 
This tine desé-conter scross the top of the heed, when the 
stick treks. ‘hen be bit me that time thet is when 2 reached 
tn my pocket ant got the pistol end shot dom on the gramd. 
I was tzying to get ewoy from bis and he started cocing 
vigst om slong bebind me. 

Q Wem you aey you rescheé in your pocket oni mullet 
ot s pistol, which pocket G12 you have thst pistal in? 

& YW the isttie shirt pocket. the ciirt ind three 
pockets, cue hese, one here, eni cme where the girl tricé 
to take my money cut of (inficeting). ‘wide-open pockets. 
You can’t comeuwnl anything in then. 

THE COURT: He just asked which pockst it wes. 
THE WEEMEBS: Tt was in my right-hemd pocket. 
By itr, Ghortersq 

ten 664 you put thet piste) in your pocket, airt 
then 2 started to walk Mrs. Cocke eraméd to 9th 


Q ‘het wes your purpose in putting it there? 
& ‘he wm heé been after we all dzy oni I didnt 
vert bam to tart me. 
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Q Do you mow how many times you fired the pistol, 
oe | 

& 2 veelly dont. | 

@ Tell us fn vbich direction you vere bolting the 

A I ves tiring in the gram. | 

Q hat happened after that, vast happened after you 
fixed the pistol? | 

A I hagt firing the pistol and he started caring 
efter ma, so I tumeé ani started summing. After I fixed 
the pistel I knew I coukin't stop him, so I tried to mm. 

Q Which dtrection? | 

A tIx2m north, Ategensity ecross the strect to the atley. 

@ Bo you kmov whet lee. Hayster 18? 

& When I looked Back he wes Uehind me. 

Q You say he hed # stick io bis hen? when you sav 
tim on the corner. Dia you get @ good lock et the stick, 

Sa | 

A ‘es, I ata. | 

@  Waulé you describe the stick for me? 

A Zt ves « welking come. Te locked Like seme kind of 
special walking cane vith a piece of sanething Mike eyes on 
the outside of 4t, Tt was thick, heavytct stick. 

a aes 

A Mout the sise of a brow. Abost as big erount 
@8 @ bream, if not e ttle larger. | 








| 
es ee¢ 


@ Ths pistol you rut in your pocket, uhere ai 
you gst the pistol fran? | 
& ‘he pistol was in the sop. 

Q Ie it your pistol, sir? | 

. = : 

g Hed you seen the pistel in the chop before this 
a- 








aagse sazx7 

& Yes. 

Q Sed you ever carried the piste chout? 

A %, I hede*s. 

g Bow long bed you hed thet pistal tn your pocket 
before tht shouting cocurrec? 

A J cem"t tel? you exactly hor long. But Ft ves 
long enough to walk to the beck emf pick it up at of the 
case here it stays eli of the timc. After che hed gene 
outside.  difin"t went her to know I hed ft. I walked cut 
right behind har, locked the door, talked to Mr. Broom snd 
this frient of mine, stopped beck by after her after J hed 
bean to 9th Street <- I ain't tek to Me. Brom too long 
mor the people in the car very ons. 


¢ . Why were you going to cerry thet piste2? 
B& I wes ofraié thet mm would bother me end int me, 
= @tén*t mow 


THE COURT: Be éf4n°t reaponé to your question. I 


Gon"t know 2¢ you vent em snewer te st or not. 

By ir. Shorter: 

& Het you intended to came back to the shop that 

aight or not? 

Yes, 7 Mid. Yes, I hed, 

Where were you headed vhen you left the shop? 

‘en I left the shop I wes headed -- 

4nd you gay you locked the door? 

Z lacked the decor end was headed ero! to Sth 


THE COURT: 2 think he snewered you end said to go 
around to Kh Street. 
By Mr. Shorter: 
& ‘Were? 
A % Mb Strect. 





Q Weet were you going to do ot Sth Strect? 
A was guing to watk her to 1918 9th, then I ves 
going across the street to the crep gunes. 


CROES-EXAMIBASS 

By ir. O'Malley: | 

vo 20 you pay rent to for thet building? 

Palgt Riggs. | 

Tt wes Mr. Riggs’ gut 
Yes. | 

Yow you don’t recall on May 25th vhen you put thet 

gm tm your pocket, do you? | 

A Yes, I recall when Tf pe 2 iz my pocket. 

2 Ween? | 

A Zyat it im my pocket just before I wes getting 

ready to valk aromi to 1908. | 

Q het is just before the shooting? 

A Tt is just before the shooting 

Q tor you tevttfiet, about yw, thet yeu were 
afreda of bint 

Yes, I ata. ! 

g dn@ you vent on to say that the reason you vere 

efreia of him is that you heard he hei hed Gone some damage 
to other people; isn*t that right? | 

A Yes, I ata. | 

Q By “damage” you moe be bed asamilted other peoples 

ien*t thet right? | 

& Yes. 











CHARGE TO THE JURY 

ORE COURT: Lefies and gentienen, you will soa: 

have for your determination the guilt or innocence of the 
éefenient, Téverd weshington Cooke, ubo stends cherged before 
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you in a tow-comt indictment, the Mirst comt charging the? 
aa or about May 25, 1958, within the District of Colmbia, 
be made an assault cn ‘illic Royster vith 2 dangerous veepon; 
that 4s, 2 yistoi. 

The seconi count charged thet on the same dzte, 
and within the District of Columbde, the seme defendant 
G86 camry openly exit concealed on cr shout his percen 2 
fengerouswepen; that is, a pistol, without s License heving 
bees dammed as provided by lev. 

= think you mow by now it is the duty of the 
oust to iustime: you es to the lay of the case, namely, 
the sules ani princtpies applicable to the pertionler cease 
om trial, and that you ere bound and chiigsted to Zollow those 
sules ané principles in determining the guilt or imocence 
of the désfeniarti. 

% ths cther hand, you lsdies snd gentlesent sre 
the sole judges of the fasts. It will be for you to detenzine 
eli iesues of fact fron testimony adduced fron the witness 
Gtend end reesoneble inferences to de dedaced therefran. 

Counsel for the goverment end camsel for the 
defense heve the right to make opening stataputs inti- 
Gating to you whet they hope they may be dhe to show for 
their seapective sides; end at the conclusion of the case 
to @m Ww, 06 ve say, indicating what they delieve in fact 
they bave been edble to shov for their reapestive sides. 

The Court merely states to you that etatenents of 
counsel, if et variance with your recollertion, do uct 
control, Of course, stetesents of comes) not being gacta 
in the case. Sinilerly, if your recollection be at verience 
with any factuel stevenent which the Court may have mate 
or Wixich you have construed as e fectual statement, it vill 
ve your secollection vhich vill control, not the Court's. 
Ze other words, ou ave the sole juigus cf the facts. The 
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Court merely inetzucts you as to the lay of <he cese. 

The fact thet e defendant hes been indicte?, as 
iniiested by the peyer writing witch I have displayed to you, 
is not te be construed by you os evidence of guilt. I és 
mot. ‘he sole purpose of en iniictment is to edvise 2 
defentent of the charge or cherges witch he mst face vhen 
the case cues on for trial. It is not evidence, 

Brery defenient in 0 criatnal cese is yrummed to 
we immccent, ané this premummtion of tumoence stiches to 
éefentent throughout the trisl. ‘The burden is on the govem- 
went t prove the defendant guilty beyond « roesometle 
doubt; sna 4f the goverment fells te sustain this busien 
2s to any essential eclunent of the offense or offenses, 
then you must find the defendant not grilty es to such comt 
om counts. You may not sepoulate or conjecture as to his 
gailt; dat as I heave eaté to you before, you usy are all 

I mate we of the yhrese “rosscmable doubt”. 
het does it meen? Tt does notasen eny doubt ubatsoover. 
Proof Dayund a reasonable éeubt is proof to = moral cere 
taiety end not necessarily proof ts an cbeolrte cr uothaastic 
eal certainty. A “reasonshie doudt," ac the name ingltes, 
4s aay dowdst besed on resgon, not any wetusical or capricious 
conjecture. It is e doubt ubich is ressonsble in view of 
ail of the evidence. Therefore, tf after an tupertial 
compexigen: emi considerstion of al] the evidence you can 
camiidly say that you are act satisfied with the gilt of s 
Cefeniest, then you heve a reegoneble deubdt. But if after 
gach impertis) comparionn end consideration of all of ths 
evidence, snd after veighing the presumption of innocence 
vbieh axiete in favor of the defeniant, you cen truthfully 
ony that you heve en abiding conviction of the defeniant's 
gait, such ef you would be willing to ect upon in the 
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more weighty oni importent mattere relating to your persons) 
affairs, then yu have oo reasonalis doubt. 

Tnamaxt as you aro the sole Judges of the 
fects, $t mecesherily follows, also, that you ave the sole 
jaigas of the credibility of the various witnesses who 
epgeeret befare you. In Getemriuing whbther to belicve the 
testimeny of emp witness anf veighing tis testinany, you 
wey consiéor his demsenor cn the stené, his nemer of testi-~ 
fying, whether he fmpresecs you es beving an sccurate mamory 
and senc2lection, vhether he iupresses you ss © truth- 
telling inifividénel, his epperest confor, faimess, or leck 
ef 2%, the interest vitich he hes in the zomlt of the tried 
of the cave if any, his bias emi prejotice ofor or agsinst 
the Gsfentent, if eny de show, and bis opportmmity of 
tmowing the facts end circumstances shout which be hes 
testatiels ani fran cil the facts end circumstances it is 
yoar @aty to give the proper weight to the tedtiomy of 
sech end every vitmene who kas sppeared before Ou. 

You aro further inetmeted thet valle the lev 
mohes @ Geferriant 2 competent vitness, yet you heve the 
Tight to teke into considerstion bis situstion ent interest 
tm the reeult of your verdict, ané all the cirounstences 
end fects surrom@ing nis, ani give to his testinony sock 
weight es you daen it fsirly entitied to. 

You my reeall that there has been introduced 
én this cese the previous criaine! receréicf the camplainent 
enki possibly of enother witness in the cate. ‘The Court 
states to you; pertioulerly as to the defeniant, the mere 
fact thet e defentant bes been heretofore convicted of s 
crime fs not evidence of his grilt of the particular crimes 
wich be is cherged with here. The sole use of a pricr 
ecomviction es to the defendant and at to other vitnesses 
whe heave hel « crimieek record, is for use by you in 
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determining the credibility which you vill ettedh to the 
defendant or to the other witnesses. | 
How Count I charges this defemian’ with an offince 
kum to the lev as Assenit with a Dangerous weapon. Tats 
is usde up veaically of two ingredients. First, whet ts an 
esuenit? 40 eesmlt is Sefened by lew as on unlexful attenyt 
or effort, with force end violence, to éo injury to the 
person of another, coupled with the present spperent possi- 
bility of carrying cut such on sttenyt. 
How i? such en sseanlt is carried cut vith « 
Gengerous weapon, in thet event the crime is called en 
Acsentt with e Dengerous Weapon. A Gangerous veapon is one 
Vaich is iikedy to produce desth or great bodily injury. 
‘The tem: “weapon” inclsies eny instrument of 
offense, enything used or designed to be used in attacking 
ay cacny. | 
The basic defense in this case is thet of cel? 
defense. In other words, it is the contention of the 
defendant Cocke thet he vas ecting in self defense at the 
tame of this cccurrence; ani I shell therefore instruct you 
as to whet fs the lev of self defense, | 
7? & person acer not provoke en assault andi&t 
the time of the occurrence has reasonable grounis to believe 
aad in good feith delieves thet mother is abort to teke his 
iife or to do hin serious bodily injury, then he is not 
rogrire? to retrest nor to coneider whether he can safely 
retreat, but is entitled to stend his greund end meet fozee 
with foree, oni meet eny attack nade upon him by the other 
im such memmer as with such force es under the cirmmatences 
of the case be, at the moment, honestly believes end hes 
reasonable grounis tc believe are necessary to seve his life 
or to protect hinestf fron serious bodily injury. ‘the use 
of such force es at the time appears reesonsble and neces- 
sary 25 justified, even though 2t ney efterverds tum cut 
2S~ 








Sat €2e eppensente vas false sni there wes tn fact neither 
é@esign to éo sericus injury nor denger that it voulé be done, 
mor eetunl nest to use co much force in self defense. 

As s gomeral nile the defense of self defense is 
not asveilsbie to cue who provokes the GifFieuity. It is 
therefore important for you to Getemsine vho ves the 
aggpesscr; the defendant or the complainant. However, even 
£2 you should find thet the complainant in this case, 
Willie Royster, was the eggressor and that the écfendant 
Cooke was justified in jusing force in oclf defense, the 
Gefendent Cocke vadld not be entitled to use exy greater 
force then appeered seaccnsble and necessary under the 
ciroumstences, ené the use of auch excessive force at any 
tine would not be justified an the ground of self defense, 
en& i that event the defendant would be giilty of essmilt 
as to the excessive force. 

As counsel very appropriately ouid to you, mere 
words without mure ere never considered proveestion. ‘The 
las of eelf defense is 2 lew of necessity, real or sesso 
soly apparent. 

Tf es a reakt of ali the evidence or lacs of 
eviéenee © reesonthie doubt bes been engendered in your mind 
es to vbether the defeniient acted justifiably in self defense, 
thet doubt must be resalved in fever of the defendent, end 
he must be acgritted, bearing in mind thet the tummies is 
up the governnent to establish thet he 444 not ext in self 
defense. 

In determining vhethor or not the defendant 
ected im self defense you may consider ell the facts and 
civeumestences in evidence, sach es any prior thrests by 
complainant agsinst the defendmi, if any you find have been 
peeved, “be relative size and strength of defendant anc 
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~. ? ’ | a 
complainar:; al) the events lesting uy to the shooting, 
whether or not a person in the defenient's position at 
to be in auch danger of serious bodily ham that he bed no 
eiternstive tut te use his pistol to defend himsal?. 
to prove thet the defentant aia uct ect in self defense or 
fatled to prove the defeniant uscd more force then neceasary, 
then you woulé fini the defenient not guilty. But if you 
shoulé find the sesmlt «with the pistol proves, emi further 
find thet the goverment has proved beyond e ressonshle 
doubt either thet the defeniant éi4 not ect in self defense 
or thet he used emessive foree, then you may find the 
defenient guilty of the Assault vith e Dangeruss Veupan, 23 
charged in Count I. | 

“Skis tings me to Coumst IZ, namely, the offense 
of carrying o pistol without « license. The lew ox which this 
Count IX {9 based, snecfer es pertinent to your ingtiry, 
of Colette, carry either openly or convesied on or sbart 
his person, euvept in hie dwelling house or plane of bani 
Ress or on other land possessed by hia, © piste) without 2 
lecense therefor iamed ar hereinefter provided." 

Tn order for you to find the ésfentent Cooke 
shout his parson e pistols tug thet be was not in his 
dwelling house or place of Dasiness or cn other lend posseosod 
by him, the defentent; three, thet be @ié aot have s 
IMeense fur each piste2. : 
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The lev of the Disteiet of Colmbie contains 20 
exception thet persons apprebenaive of bodily ham way carry 
yuerols without o license therefor in public pleces. So 
that, eves if you should fin’ the defendant not gulity of 
Agewmilt with e¢ Dangerous “espon on the ground of self 
Gefense, you noy find the éefeniant guilty of carrying 2 
denugeruus weapon under Cou Il, if yor find the goverment 
hes proved beyond « reasomsble doubt that the dsfenient vas 
ca May 25, 2950, carxying either openly or cemsesied on or 
about bis persan a pistol, emi thet the defendent bed no 
license therefor from the District mrthorities. 

To repeat, in order for you to find this cefunient 
guilty a3 to either count you must Sind the goverment 
has proved beyui< 2 reascoeble ccubt cach and every clement 
of the offense charged. If you showld find the goverment 
hes failed to prove any one or more of the essentiel clenmts 
es to either cam, you mst then Sind the defendant not 
guilty as to gpch cour or counts. 

There bes been some testimmny in this case thet 
after the occurrence or incident that the defendant left the 
seem. As a result thereof it is the contention cf the 
goverment this constituted a flight from justice. in that 
vegerd, you ere instructed es a matter of lew thst flight 
meens not uerely 2 leaving, but it mems e leaving or 
concealment umier a consciousness of guilt end for the 
yurposs of evaling arrest. Therefore, if you find thet the 
éefenient's conduct wes induced by feer of arrest, then it 
was flight fron justice, ami you my consider it es 2 
Circumstance indicating gilt. If, om the other haud, 26 
eomtenied by the defendant, be Gié leave the scene tut he 
left the scene under necessity of protection for himself, 
then of course there would de no inference of guilt. 

This matter is, of courses, iedies and gemtienm, 
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gupertant to aii concerned. ‘hen you go to the juzy soun 
you wil) consider this case deliberstely soi carefully, 
aopessionstety ent abjectively, without dies or prejuiice 
for ce against the defentent, and vithowt emotion md vithost 
quupathy, ond in the light of the instructions ani lex 
wich I heve given you, Dearing in mini thet you aze the 
sole jodges of the fecte emi thet you are obligated to 
follow my instwuctions only as to the les. | 
Hes either comes? anything to aii? 
MR SROSTER: Just one thing, yam Bouor. 
(Bench Conference: } : 
MB, GHORMERs Your Honor, I would like to 
daject to the charge with reapect to Count II of 
the inddetment, for the reasapthe: vere indicated 
yesteraay. 
THE COURTs Yes, sir. Ani yrosecving your 
right es to the prayer vaieh you tendered? 
MR, SHORER: Yes, cir. 
THE COGENT: Have you anything? 
MR. OMALIEYs Content. 
VERDICT OF THE JumE Os (21:10 az.) 
CHS DEPUTY CLERK: tir. Foranen, bas the jury 
agreed upm e vertict? | 
TES JURY FORERE: We heve. 
CHE DEPUTY CLERK: \het say you as to the cefendent 
on Count 2? : 
THE PURY FOSEMAN: ve find the defendant not guilty 
on Coumt I. | 
THE DEPUTY CLERK: whet say you es to the defendant on 





THR JURY FORMGU: ue find the defentent gatlty on 


Coumt TZ. 
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fosenen says you fing the ésfendéent not grilty on Comt I 
ené guilty co Count Il, end thet is your verdict so say you 





Holding es Crintmnl Tem 
ccent Sury Tupenctiol dene 96, 1958, Soom tn on Sely 2, 2998 


The United States of Ausrics Criminal Ho. 
Vv. Qvend dary Bo. 765-56 


“Gea Dc. Se, Ny 


The Grand Jary charges: 
On or about Mey 25, 1958, within the Distriet of Cobmbia, Rivard ¥. Cooke 
———— that ts, a pistol. 
SECOND COUNT: 
On or shout Mey 25, 2958, within the District of Cokmbéa, Béward WV. Cooke 
ata carry, openly smi concealed om or sbout his person, 2 dangerous weagon, 
thet is, 0 pistel, without © Iteame heving been Seuued os provdénd Ww len. 
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Filed September 12, 1958 


United States District Court for the District of Columbia 


CamanaL No. 817-58 
CuuncsAssanlt with a 
9 e@ Dangerous 


PLEA OF DEFENDANT 


On this 12th day of September | , 198 , 
the defendant award W. Cooke » appearing in 


Proper person and by his attorney John A. Shorter, Jr. , being 


arraigned in open Court upon the indictment, the substance of the charge being 


stated to him, pleads not guilty thereto. 


By direction of 


MATTHEW F. McGUIRE 
Presiding Judge 
Criminal Court #_1__ 


| HARRY M. HULL, Clerk 
Present: 


United States Attorney 
Victor 


By_5/ 
Assistant United States Attorney 


Deputy Clerk 


Official Reporter 


“wattle, 
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Decesber 2, 1958 


SEYEEMEP'S INOTION BO. 1 





You azo instructed that vhen = person is confronted vith eulden ani in- 
winent denger, en is threnteued with © felonous asswilt, it is not unlexful 
bin to heve gum for the protection of Mis 14%. Thuwefore, if you fini in 
this case thet the defuntent, Etvant Washington Cocke, athe tine thet he hed 
the gm tm his tent, was ieufulty defeating Mussel? ogpinet on tansovehed 
fron Me. Royster, then the defentent is not guilty of the offense of carrying 
© dongarous venpon daring the tine thet he hed 4t i hte bend. 2% semuine then 
for you to detemine vhether or not the defeniant 1s guilty of the offense of 
Se ee nn a ie NN Set 3 £8 tne RRS 
the tine thet he placed £% im his hent to defend hinssi¢. 

Ta this rgest, you ave instructed thet vhewe one has been vecentiy three- 
ened by enother with grent bodily ham or where ane hes good grounis to ap- 
pechen’ on tuutnent stteck or grent dolily bars fren © certain peremn, it 1s 
not uniaxial for thet cue to comry 8 dengue weapen on or shout his person 
for his defense, yrovided thet at the tine ent ylace where the vesiim io 
ne sensousnly suprehents tat be will Ye attested or cunset greet bodily bam 
fron the perses vho hes threatened bn. 

Tecefure, $F wpon your eountderetion of the evidence tn this came, you 
find that Mr. Royster hed threatened the defunient vith great bodily ham, end 
that the defendant knew of these threats, or $f you find thet the defantent hed 
@rod gromiis to fear en atteck or great bodily hare fven Mr. Royster, end. thet 
the defuntent pat the gm in his pocket solely for the purpose of defuniing 
hinesit fron such on expected attach or hem, end thet at the tine be put the 
om in bis pocket be ressmmibly believed thet the etteck or ham vas faniuest, 
then $f you so find or 2f you have a senscusbie doubt with seapect thereto then 
you must find the dofuniant act gailty of the offense of eurrying a dengercus 
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Cananat No. 827-58 
Caanoz_ADW, COW 
Defendant 
Cn this 2nd day of December 1958, came again the parties aforesaid; in 
manner aforesaid end the seme jury aforesaid in this cause the hearing of vhich 
was reepited yesterday; whereupon after hearing the Court's instructions, the 
alternate jurors are discharged and the jury retires to consider its verdict. 
Thereupon the jury returns into Court and upon their oath say that they 
find the defendant not guilty on count one and guilty on count two. 
The defendant is committed to the D. C. Jail. 


By direction of 


R. B. Keech 


Presiding Judge 
Criminal Court #_§ _ 


HARRY M. HULL, Clerk 
Present: 


United States Attorney 
Thomas O By 
Assistant United States Attorney Deputy Clerk 


Bweet 
Official Reporter 
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carcing © tmgnoces wong os mequestet Wy the Gatton, or in eehenee 
thereof. : 
2. The jury verdict of grilty of the offense of carrying & Cengercus wae~ 


3. And for such other reascms as vill be urged won 











United States District Court for the District of Columbia 


Pilea Seember 22, 1758 


Gn tits Zon tay of Docmber 1058, eunn the ettamay of tho United States; 
the Cetundant in proper yarscn and ty bie ettormaye, coin A. Gorter, Jr. ent 
Foy %, Eiits, fegaizes vbereupen the estéen of the Gefundent for Sufguent of 
soquittel notelthetenting the Jury verdict or in the eltezuntive for ano 
tefel, is by the Court aented, : 

She defendant is rowmiet to the Distyiet af Cobmbte Jeti. 





By direction of 


Re Be MERE | 
Presiding Judge | 
Criminal Court #_& 


| 


HARRY M. HULL, Clerk 
Present: 
United States Attorney 
Themes Otalley 
Clee YO 
Assistant United States Attorney 


Dorothy Svost 
Official Reporter 
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NOTICE OF APPEAL, CRIMINAL 


= 


United States District Court for the District of Columbia 


UNITED STATES OF AMERICA 


Ftled Decexsher 22, 2958 
Criminal No. S878 


NOTICE OF APPEAL 


Name and address of appellant S@eeré ¥, Cooke « District of Colbie Jail. 


Name and address of appellant’s attorney Jen A, Shorter, Jr. end Roy %. 
Ellis < XS Mfth Strect, HN. ¥. Yadeingten, DB. Ce 

ona Carrying @ dengercus wep, vislation of Title 22, Sec. 3204, 
Concise statement of judgment or order, giving date, and any sentence 
Sentems of ef tven 3 months to two years 


om 
Decaber 2, fulloving gery verdiet of guilty. 


Name of institution where now confined, if not on bail 
B. C. dati 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 





Judgment and Commitment (Rev. 7-52) 
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United States Btstrict Court 


FOR THE 


_._._-D TSTRICT._OF COLUMBIA 2 


United States of America a a el SE 


a No. 827-58 





On this 23rd day of | December , 1958 came the attorney for the 
government and the defendant appeared in person and! his counsel, Jobn A, Shorter, Jr. and 


Roy M. Ellis, Esquire 


It Is ADJUDGED that the defendant has been convicted upon his plea of? not guilty and e 
verdict of guilty of the offense of carrying e deadly weapon. 





as charged* count toe | 
and the court having asked the defendant whether he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being shown or appearing to the Court, 


It Is ADJUDGED that the defendant is guilty as charged and convicted. | 


It Is ADJUDGED that the defendant is hereby committed to the custody of the Attorney General or 
his authorized representative for imprisonment fora period of 


Eight (8) months to twenty-four (24) months 





It Is ORDERED that the Clerk deliver a certified copy of this judgment and commitment to the United 
States Marshal or other qualified officer and that the copy serve as the Sian of the defendant. 


/8/ BR. Be Keech. 
EAL/GLKY kéddebddeobhl tdbtditehht Hef 


‘Insert “by counsel” or “without counsel; the court advised the defendant of his ri 
whether he desired to have counsel appointed by the court, and the defendant eoececbon sta ed the aot 
the assistance of counsel.” “Insert & Deals. (2). a ot guilty, and a verdict of t guilty,” @) “not ieee and a 
of guilty,” or (4) “nolo contendere,” the case ma nsert “in count(s) numbe: "if 
‘Entcr (1) sentence or sentences, specifying counts ie any; (2) whether sentences are a = concurrently or consgeetively 
and, if consecutively, when each term is to begin with reference to termination of preceding term or to any other 
standing unserved sentence; (3) whether defendant is to be further imprisoned until eee of the fine or fine 
costs, or until he is otherwise discharged as provided by law. *Enter any o: with respect to suspension and 
*For use of Court wishing to recommend a particular institution. 





se a hE Ok 


RETURN 


I have executed the within Judgment and Commitment as follows: 
Defendant delivered on 
Defendant noted appealon °° 
Defendant released on 
Defendant’s appeal determined on 


Defendant delivered on 


at , the institution designated by the 
Attorney General, with a certified copy of the within Judgment and Commitment, 


FPI—LK—3-26-58—30M —5418 
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| This is to certify thet on August 7, 1999 the Appolions's Appendix én 
| *he shove noted couse was served upon Oliver Gesch, Zsa. thited States 
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BRIEF AND APPENDIX FOR APPELLEE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14870 


Epwarp W. CooKE, APPELLANT 
v. 
Unrrep States OF AMERICA, APPELLEE 





APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


OLIVER GASCH, 

\Onited States Attorney. 
CARL W. BELCHER, 
LOUIS M. KAPLAN, 

Assistant United States Attorneys. 
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QUESTIONS PRESENTED 


1. Whether one who has reason to fear an attack may carry 
@ pistol in public without first obtaining a license therefor as 
required by statute. 

2. Whether the offense of carrying a pistol in public without 
a license requires proof of an “evil state of mind.” 
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Counterstatement of the Case 
Statutes Involved 
Summary of Argument 
Argument: 
I. It Is No Defense To A Prosecution For Carrying A Pistol In 
A Public Place Without A License That The Pistol Was 
Carried Only For Purposes Of Self-Defense 
II. The Trial Court’s Instructions Sufficiently Covered The 
Element Of Intent Necessary To A Conviction Of Carrying 
A Pistol Without A License 
‘Conclusion 


TABLE OF CASES 


Ballard v. State, 167 S.W. 340, 74 Tex. Cr. 110 (1914) 

Braswell v. United States, 224 F. 2d 706, 709 (10th Cir.), cert. denied, 
350 U.S. 845 (1955) 

Brown v. United States, 58 U.S. App. D.C. 311, 312, 30 F. 2d 474, 475 


Caldwell v. State, 198 S.E. 793, 58 Ga. App. 408 (1938) 

Carroll v. State, 28 Ark. 99 (1872) 

Clark v. City of Jackson, 124 S. 807, 115 Miss. 668 (1929) 

Dandridge v. United States, — U.S. App. D.C. —, 265 F. 2d 349 


Degree v. United States, 144 A. 2d 547 (D.C. Mun. App. 1958) 

Gore v. United States, 357 U.S. 386, 390 (1958) 

Levine v. United States, 104 U.S. App. D.C. 281, 261, F. 2d 747 (1958) -- 
Mullen v. United States, — U.S. App. D.C. —, 263 F. 2d 275 (1958)-- 
People v. Mulherin, 35 P. 2d 174, 140 Cal. App. 712 (1934) 

People v. Scott, 151 P. 2d 517, 24 Cal. 2d 774 (1944) 

People v. Williamson, 166 N.W. 917, 200 Mich. 346 (1918) 

Pitts v. United States, 99 U.S. App. D.C. 63, 237 F. 2d 217 (1956) - -. 
Johnson v. State, 75 8. 278, 16 Ala, App. 72 (1917) 

Privitt v. State, 208 S.W. 2d 635, 151 Tex. Cr. 423 (1948) 

Shepherd v. State, 192 P. 235, 35 Okl. Cr. 405 (1920) 

State v. Carter, 259 Mo. 349, 1688. W. 679 (1914) 

State v. Chippey, 33 A. 438, 14 Del. 583 (1892) 

State v. Conley, 217 S.W. 29, 280 Mo. 21 (1919) 

State v. Cortese, 140 A. 440, 104 N.J. Law 312 (1928) 

State v. Dizon, 19 S.E. 364, 114 N.C. 850 (1894) 

State v. Hart, 157 F. 24.72, 66 Id. 217 (1945) 

State v. Hovis, 116 S.W. 6, 135 Mo. App. £44 (1909) 

State v. Underwood, 109 S.E. 609, 89 W. Va. 548 (1622) ___.- -- 


(11) 





IV 


State v. Williams, 169 N.W. 371, 184 Iowa 1070 (1918) 

United States v. Balint, 258 U.S. 250 (1922) 

United States v. Behrman, 258 U.S. 280 (1922) 

United States v. Dotterweich, 320 U.S. 277 (1943) 

United States v. Shannon, 144 A. 2d 267 (D.C. Mun. App. 1958) 

Villaroman v. United States, 87 U.S. App. D.C. 240, 18 F. 2d 161 
(1950)... 2 = on nn nn nnn nen n nono enenneresenno= 


16 


Wilson v. United States, 91 U.S. App. D.C. 135, 198 F. 2d 299 (1952).. 8, 9, 10 


Wyche v. United States, 90 U.S. App. D.C. 67, 193 F. 2d 703 (1951), 
cert. denied, 342 U.S. 943 (1952) 


OTHER REFERENCES 


MI BURDICK, LAW OF CRIME, §742 (1946) 

Rule 30, F.R. Crim. P 

56 Am. Jur., Weapons and Firearms, § 17 

94 C.J.S., Weapons, § 9(d) : 

D.C. Code, § 22-3214 (Supp VIT, 1959) 

D.C. Code, § 22-3206 (1951) 

D.C. Code, § 22-3204 (Supp. VII, 1959) 

Laws OF THE DISTRICT OF COLUMBIA, Part I, p. 33 (1871-1872)_.--- 

CovE oF LAW FOR THE DISTRICT OF COLUMBIA, Anno., § 855 (1910)--- 

Hearings before Senate Comm. on the District of Columbia on S. 2751, 
72d Congress, 1st Sess. 5 (1932) 

Public Welfare Offenses, 33 Col. L. Rev. 55, 73 (1933) 

} RUSSELL ON CRIMES 407 (9th ed. 1877) 


16. 





GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14870 


Epwarp W. CooKE, APPELLANT 
v. 


Unrrep Srates oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On September 8, 1958 appellant was indicted in two counts 
for assaulting, with a dangerous weapon, one Willie Royster, 
and for carrying a pistol without having a license (A.A. 32). 
Appellant entered pleas of not guilty, and was tried before a 
jury. He was found not guilty of the assault count, and guilty 
of carrying a pistol without a license. An information was 
filed by the Government showing that appellant previously 
had been convicted of grand larceny (A.A. 37), and on Decem- 
ber 23, 1958, sentence of eight to twenty-four months imprison- 
ment was pronounced (A.A. 40). This appeal followed. 

The only portions of the trial proceedings transcribed are 
the testimony of appellant and the trial court’s instructions to 
the jury. Appellant’s principal complaint is that the trial 
court erred in refusing to charge the jury that appellant was 

7“A.A” refers to appellant’s appendix; “G.A.” refers to the Government's 
appendix. 

(1) 
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justified in carrying a concealed pistol, even though he had 
never been issued a license to do so, if he was carrying it for 
purposes of self-defense. 


A. Appellant’s testimony 


Appellant, previously convicted for grand larceny on August 
23, 1935, carrying a concealed weapon on June 11, 1938, assault 
on March 7, 1939, carrying a concealed weapon on June 20, 
1943, openly carrying a gun without a permit on December 17, 
1943, carrying a concealed weapon (a knife) on December 17, 
1943, and assault on May 4, 1944 (G.A. 19), gave the follow- 
ing testimony in his own behalf. 

He is forty-three years old, makes his living as a gambler 
and, on an irregular basis, solicits, on a commission basis, dry 
cleaning (A.A. 2). Although his home is at 1319 Irving 
Street, Northwest (A.A. 1), he spends some of his nights at 
723 T Street (A.A. 2). He has known Willie Royster since 
1945, and in support of his defense of self-defense related the 
following incidents. Mr. Royster worked as the “doorman” 
at 1837 7th Street, where a crap game was operated. Some- 
time in 1956 appellant was gambling at these premises, and 
got into a heated argument with a Mr. Herbert over a bet 
(A.A. 4). Asa result of this dispute, Mr. Royster put appel- 
lant out of the premises, pushing him down some steps, and 
struck him (A.A.5;G.A. 18). 

The second “incident” occurred during the 1957 football 
season. Appellant was in the business of parking cars for foot- 
ball patrons at a lot on 7th Street, and while so engaged got 
into a dispute with a would-be competitor, a Mr. Jones (A.A. 
11). Mr. Jones had attempted, over appellant’s objection, to 
park a car on the same lot appellant was using. Jones left 
and returned with Royster. Appellant got into his car and 
drove away, allegedly fearing an assault. 
| The third incident recounted by appellant took place on 
May 11, 1958. While in the Griffith Stadium area he was 
approached by 2 girl who asked him for a dollar for something 
to eat, Appellant had seen her in the area before, and had 
spoken to her a number of times. He described her as “a nice 
looking kind of a girl but she wasn’t too clean” (A.A. 7). 
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Appellant refused to give her any money, and told her to go 
home and take a bath. The girl then snatched a dollar from 
appellant’s shirt pocket, and he in turn slapped her (A.A. 8). 
The girl then hailed a policeman, who sent her away. Ten 
minutes later she came back with Royster, who accused appel- 
lant of striking his daughter. The two had a heated discus- 
sion, and, according to appellant, Royster threatened to assault 
him with a knife, although no assault took place (A.A. 9). 

Appellant talked to “Blackjack” Jackson, the crap game 
operator, and to two police officers, concerning his trouble with 
Royster (A.A. 11). He stated that, because of these difficul- 
ties, he tried to avoid any contact with Royster (A.A. 13). 

Appellant described the events of May 25, 1958, the day of 
the alleged crimes, as follows: He had spent the night at 723 
T Street, and saw Royster “off and on all day that day” (A.A. 
14). At about four in the afternoon appellant was standing 
in front of 723 T Street, about to have a drink with a friend of 
his who had just driven up, when he turned around and saw 
Royster coming up the block toward him (A.A. 15). Appel- 
lant went back into 723 T Street. He testified that Royster 
had called him some names and had said: “I am going to get 
between you and that so-and-so door before the day is over” 
(A.A.15). Later appellant again saw Royster heading toward 
Sth Street. Evidently Royster did not see appellant at this 
time. 

That evening appellant’s wife came over to 723 T Street, 
and the two watched television. Before they left appellant 
took a pistol from the premises and placed it in his right shirt 
pocket (A.A. 19). He stated that he took the pistol because 
Royster “had been after me all day and I didn’t want him to 
hurt me.” They then decided to walk up the block. “While 
on the street, armed with the pistol, appellant saw Officer 
Broom driving by and complained to him that Royster had 
been after him all day with a stick (A.A. 17). Broom replied 
that he was off duty and would leave (G.A. 17). Appellant, 
the pistol still in his pocket, then talked to some friends who 
happened to drive by (A.A. 17). After this conversation, ap- 
pellant walked to the corner and saw Royster, who had a stick 
with him. Appellant testified that he was hit on the shoulder, 
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elbow, and on the head, the third blow causing the stick to 
break. At that point appellant pulled out his pistol and fired, 
allegedly at the ground (A.A. 20). In appellant’s own words: 
“I kept firing the pistol and he started coming after me, so I 
turned and started running. After I fired the pistol I knew 
I couldn’t stop him, so I tried to run.” Appellant received no 
medical treatment for his claimed injuries (G.A. —). 


B. The charge to the jury 


The entire charge is set forth in appellant’s appendix (A.A. 
22-30). The only portion bearing on this appeal is the in- 
struction on carrying a pistol without a permit (A.A. 28-29). 
In substance, the jury was charged that in order to convict 
appellant on the weapon count it must find, beyond a reason- 
able doubt, that appellant carried, openly or concealed, about 
his person, a pistol; that this was done not in his home, place 
.of business, or on land possessed by him; and that he did not 
have a license to carry the pistol. The trial court refused to 
instruct the jury that it must acquit if it finds that at the time 
appellant carried the gun he reasonably apprehended an attack 
or great bodily harm from one who had recently threatened 
him with an attack or great bodily harm (A.A. 34). 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 3204 provides: 

Carrying concealed weapons. 

No person shall within the District of Columbia carry 
either openly or concealed on or about his person, except 
in his dwelling house or place of business or on other 
land possessed by him, a pistol, without a license there- 
for issued as hereinafter provided, or any deadly or 
dangerous weapon capable of being so concealed. Who- 
ever violates this section shall be punished as provided 
in section 22-3215, unless the violation occurs after he 
has been convicted in the District of Columbia of a 
violation of this section or of a felony, either in the 
District of Columbia, or in another jurisdiction, in which 
case he shall be sentenced to imprisonment for not more 
than ten years. 
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Title 22, District of Columbia Code, Section 3206 provides: 

Issue of licenses to carry pistol. 

The superintendent of police of the District of Co- 
lumbia may, upon the application of any person having 
& bona fide residence or place of business within the 
District of Columbia or of any person having a bona 
fide residence or place of business within the United 
States and a license to carry a pistol concealed upon his 
person issued by the lawful authorities of any State or 
subdivision of the United States, issue a license to such 
person to carry a pistol within the District of Columbia 
for not more than one year from date of issue, if it ap- 
pears that the applicant has good reason to fear injury 
to his person or property or has any other proper reason 
for carrying a pistol and that he is a suitable person to 
be so licensed. The license shall be in duplicate, in 
form to be prescribed by the commissioners of the Dis- 
trict of Columbia and shall bear the name, address, 
description, photograph, and signature of the licensee 
and the reason given for desiring a license. The orig- 
inal thereof shall be delivered to the licensee, and the 


duplicate shall be retained by the superintendent of 
police of the District of Columbia and preserved in his 
office for six years. 
Title 22, District of Columbia Code, Section 3214(b) pro- 
vides: 


(b) No person shall within the District of Columbia 
possess, with intent to use unlawfully against another, 
an imitation pistol, or a dagger, dirk, razor, stiletto, or 
knife with a blade longer than three inches, or other 
dangerous weapon. 


SUMMARY OF ARGUMENT 


1. The facts disclose, by appellant’s own testimony, that 
appellant deliberately placed a loaded pistol in his shirt pocket 
and, while so armed, walked down the street. The statute in 
question forbids, without exception, the carrying of a pistol 
in a public place by one who has not first obtained a license. 
Appellant, admittedly, had no license. Therefore, even as- 

525401—50—_2 
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suming: the -truth: of: appellant’s: testimony: that: he: hadi good 
reason to fear an assault:on him, at:the time he armed himself 
he was not:being attacked. Accordingly, the: trial court prop- 
erly-refused: to instruct the jury. to acquit if it-found:that ap- 
pellant: carried: the pistol only. for: the: purpose af: using it to 
defend himself from. an: anticipated. attack. 

2. Designed: to. rid: the: public of. the dangers: inherent in 
the indiscriminate carrying of pistols by: persons unlicensed to 
do-so, the stetute in: question does: not; by: its: terms, require 
proef: of: an evil state of mind: The-offense, unknown to the 
common. law, consists.only of the intentional deing of the 
prohibited aet. 

ARGUMENT 
I: It-is no defense to 2 prosecution for carrying 2 pistol in 2 
public place without.a license-that the pistol was carried 
only: for: purposes of: self-defense 


In. this.appeal appellant. urges. this.Court to, create a new 
legal. right, i.e. to.authorize a private citizen who apprehends 
an.attack to.walk the.streets.armed with a loaded pistol, with- 
out first procuring a license-as:required by statute. It is the 


Government’s. position that. such. conduet has been expressly 
forbidden by. statute. The plain meaning of the words used 
by Congress, the legislative history, pertinent. cases, and com- 
mon sense demand this conclusion. 


A.. The statute 


The-statutecitaelf :is: dispositive of-the:issues here involved. 
In language that could:not be clearer; it states: 

“No, person. shall: within the. District. of| Columbia 
carry either openly or concealed:on or about, his person, 
except in his dwelling house or place of business or on 
other land possessed by him, a pistol, without a license 
therefor: issued:as-hereinafter provided, or any deadly 
or: dangerous: weapon capable of: being: so: concealed.” 
D2. Code; §'22-3204 (Supp. VII, 1959). 

Tie: following facts-are undisputed: appellant: did‘carry: a 
pistols he-was-not in his dwelling house or. place of ‘business or 
om othter land:possessed:by him; and ‘he had not. been issued ‘a 
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license. Since he does not come ‘within one of the'two enn- 
merated-exeeptions, and since. he did in fact.go armed with a 
pistol, he violated this. statute. 

Appellant argues that the jury should-have.been instructed 
to-aequit ‘him if he earried the pistol.only to defend himself 
from reasonably anticipated bedily.harm. ‘The statute, how- 
ever, contains .no such provision. Had Congress wanted, it 
could -easily have carved out the exception now sought by 
appellant. Some states have or have had provisions allowing 
one.who.is-a: quiet and peaceable citizen of good character and 
standing:in his. community, and who reasonably believes him- 
self to be.in:danger of death or great bodily harm, to arm him- 
self with a.pistol without first.procuring a license. See 56 Am. 
Jur., Weapons and Firearms, § 17; 94 C.J.S., Weapons, § 9(d) ; 
Johnson v..State, 75 S. 278, 16 Ala. App. 72 (1917); State v. 
Hovis, 116 S.W. 6, 135-Mo. App. 544.(1909). 

However, the District of Columbia, like the majority of 
states, requires that one who wishes to carry a pistol in, public 
places first. obtain a license to do so. Hence, D.C. ‘Code, 
§ 22-3206 (1951) provides that the superizitendent of police 
<may ‘issue ‘a'Heense to-carry a-pistol “* * * if:it appears that 
‘the-zpplicant has good reason ‘to-fear ‘injury to’his person or 
‘property or’has any other proper reason for carrying.a pistol 
‘and thst he'is'a suitable person to be so licensed.” In essenee, 
appellant contends he-may ignore this: ‘statutory scheme :and 
‘decide ‘for himself when ‘he may go armed ‘in public swith a 
‘concealed pistol. “The power of ‘the -police superintendent -to 
jssue ‘permits ‘for pistols would be rendered meaningless if ap- 
-pellant’s-construction ‘of the statute is accepted. ‘Legislation 
‘of this type is designed to Minimize ‘the danger to.an' urban 
‘community ‘arising ‘from the carrying:of concealed ‘firearms 1m 
public places* ‘Hts purpose is to reduce crimes ‘of violence, 
‘needtess ‘killings, and aecidental casualties. In addition, and 
‘of ‘special ‘importance im this -case, it deters private citieenss 


2 For.other cases.setting forth the purpose of weapon control legislation, 
see People v. Scott, 151 P. 2d 517,24 Cal. 2d T74 (1944) ; People v. Mui- 
herin, 35 P. 2d 174, 140 Cal. App. 712 (1984) ; State v. Chippey, 33 A.‘438, 
a4 (DSL. BSS (2692):; Carrol v. Atate, 2S Ark. 90 (1872):; State -v.-Uader- 
es0ed,; 100.8.5. 600, 89-W. Va. 548 (192). 
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from taking the law into their own hands. 

“What was the purpose of Congress in the enactment 
of this law? Obviously, the protection of the public 
from the menace of concealed ‘deadly or dangerous’ 
weapons. No one familiar with present conditions will 
doubt the necessity for such a statute. Its purpose 
is wholesome, and it is the duty of the court, in con- 
struing it, to have ‘in mind the legislative intent.’ 

& * * a ad 

“Other courts have taken a somewhat different view 
[that one does not violate this statute by having a gun 
in his car], but, as between an interpretation that will 
effectuate the obvious intent of our statute and one 
that will largely frustrate that intent, we unhesitatingly 
adopt the former.” Brown v. United States, 58 US. 
App. D.C. 311, 312, 30 F. 2d 474, 475 (1929). 

What this Court said thirty years ago applies, perhaps more 
so, today. 


B. The Wilson and Dandridge cases 
Appellant mistakenly relies on Wilson v. United States, 91 


U.S. App. D.C. 135, 198 F. 2d 299 (1952) and in vain attempts 
to distinguish Dandridge v. United States, — US. App. D.C. 
—, 265 F. 2d 349 (1959). In each of these cases, as in the 
instant one, the charge was assault and carrying a pistol with- 
out a permit. In the Wilson case, the defendant was attacked 
and, while in his car, reached down under the car seat, pulled 
out a pistol, and fired. The jury was instructed that it must 
find the defendant guilty if he had in his hand a loaded pistol. 
This Court ordered a new trial, stating that the jury should 
not have been instructed to convict if it found that appellant 
had the gun in his hand when he fired it, since the evidence 
showed that at that very moment he used it in self-defense. 
However, the Court stated, at the new trial the jury should 
be instructed to convict if it finds that the defendant, in having 
the gun under the seat of his car, was in fact in “possession” 
of it. 

It must follow that the unlicensed possession of a pistol in 
a public place is not excused by its subsequent lawful use. 
Thus, although the Wilson case holds that the use of a gun 
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in self-defense cannot be the basis for an unlicensed gun con- 
viction, it also holds that the offense is committed if, prior to 
such lawful use, the gun was carried in a public place by one 
who had no license. And this is precisely what appellant did, 
by his own testimony. He testified that he took a gun from 
the premises at 723 T Street, placed it in his pocket, walked 
down a public street, and shortly thereafter met his adversary. 
He did not, as did the defendant in the Wilson case, place the 
gun in his hand in the midst of an attack. 

The pertinent portion of the court’s opinion in Dandridge 
is quoted in its entirety below: 


“We think the doctrine of the Wilson case was not 
applicable to the present case. Dandridge, after his 
difficulty with complainant Allen, took his pistol from 
under his mattress in his home, put it in his waistband, 
and went across the street, where he sat on a neighbor’s 
steps for over an hour. Thus, clearly, he was guilty of 
carrying a dangerous weapon during this interval of 
time, and on the public street. In the Wilson case 
Wilson had a pistol in his automobile. While the car 
was stopped and Wilson was out of it, a disorderly group 
of men and women began an attack on him. He re- 
treated to the car, opened the door, and got the pistol. 
This court said that the exigencies of the occasion justi- 
fied Wilson in getting the pistol and using it in self- 
defense; therefore, at the moment when Wilson took 
the pistol into his hand, he had a legal justification for 
doing so. Thus, we said, the only question in that case 
was whether the pistol, while in the automobile before 
the difficulty began, was ‘on or about his person’ as that 
term is used in the statute. The difference between the 
problem in the Wilson case and that in this case is 
readily apparent.” (at—an 350). 

The Dandridge case is indistinguishable from this one. 
Appellant tries to brush aside Dandridge by saying there 
was no emergency, as in Wilson and in the instant case. His 
use of the term “emergency” is but an effort to gloss over the 
holding in Wilson. Wilson hold that possession of a pistol at 
the moment it is fired in self-defense cannot be the basis for a 
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weapons conviction. Dandridge reiterates ‘what ‘Wilson vhad 
already made clear; ‘possession of:an unlicensed pistol in:public 
for a:peried of ‘time prior'to-its-use in self-defense is forbidden. 

Here,:astin Dandridge, appellant had possession of the gun 
for‘a period-of time prior:toiits:use. In Dandridge it'was for 
‘over an’hour. ‘In ‘this:case tthe exact amount of ‘time the 
weapon was-in-sppellant’s:pocket before Royster ‘appeared .is 
uot specified. ‘However, it is undisputed that.e substantial 
period of time did elapse. iAppellant:testified that, after‘leav- 
ing 723 T.Street with the pistol on his person, :he'stopped and 
talked with Officer Broom, who was driving by. -After ‘that 
he.had.a second conversation with some friends who happened 
to drive by. .After this.appellant walked along the street to 
the.corner. Not until then did Royster come-by. -Indubit- 
ably, from the moment appellant left the premises.at 723 F 
Street.armed with a pistol.up to the.point of Royster’s arrival 
‘appellant violated the unlicensed pistol statute. 


C. Other cases 


The almost unanimous position of ‘the state‘courts4s that it 

ds no defense ‘to a. prosecution of ‘this sort that the:defendant 

ied the weapon only to.defend himself from an:anticipated 
attack: 

dn State v. Hart, 157 P.:2d 72,'66 Id. 217 (4945) :a convic- 
‘aon. for ‘carrying.2gun ‘without ‘a ‘permit -was-affirmed despite 
the undisputed fact that :the defendant had been threatened 
with death ‘the day ‘before he armed himself, and bad unsuc- 
‘cessfully sought:to contact the.Sheriff, who wasaway’from the 
‘county, ‘in-order to: obtain:a:permit ‘to carry-a-gun. 

The defendant, m State'v.'Carter,-259 Mo..349, 1665.W. 679 
(1914), had attempted:to-proveat his trial ““ * * that he had 
‘been ‘threatened ‘with great bodily ‘harm:or had:good reason to 
carry the weapon in the:necessary defense of-his person.” The 
trial court’s refusal to.admit such testimony was affirmed :on 


-appeal. 

Similarly, in.Shepherd-v..State, 192. P..235,.35 Okl Cr..405 
(4920) .the court rejected .appellant’s defense that he carried 
the.wespon “for .the.purpose of resisting threatened-attark.to 
take his.life.” 
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These:cases‘are but illustrative.of the rule that these-statutes 
are-intended to flatly prohibit the carrying of: pistols.in public 
pleces, without first procuring. a: license; no: matter: what. the 
reason: for; carrying: may: be:. See; ¢.g:, Clark:v. City-of Jack- 
son; 124:S: 807, 155. Miss: 668 (1929) (“It:makes no difference 
what appellant’s intent was in carrying the pistol; if he carried 
it, concealed. ‘in whole. or-in part’, he: is. guilty”); Caldwell v. 
State, 198 S.E. 793, 58 Ga. App. 408 (1938) (“one.is not.au- 
thorized. [to: carry. 2: pistol]; for the purpose-of meeting any 
emergency: that may arise, or an.emergency- which he-unlaw- 
filly intends ta-create by his-own. act, without first. procuring 
aclieense * * *”); State-v. Dizon, 19'S.E. 364, 114:N.C. 850 
(1894) ; (“The carrying: of: a. concealed weapon cannot be ex- 
cused’ because: carried in: self-defense, or for hunting * * *. 
To: so holt: would be a: virtual and effective repeal of the 
statute: * * *”); Ballard.v. State, 167S.W. 340, 74,Tex. Cr. 
110- (1914) (“While-adulterous-relations: with: one’s wife will 
reduce:an offense to. manslaughter, if the-killing takes place on 
the first meeting, yet such conduct does not justify one in 
carrying; pistol on and about his person”). 

D. Legislative history- 

What the.Supreme Court.said:in Gore v. United:States, 357 
U.S..386, 390. (1958) . regarding. narcotics. legislation applies 
equally, to weapons legislation in the District of Columbia: 

“Tf the legislation reveals. anything, it.reveals the 
determination of Congress to turn the screw of the crim- 
inal machinery—detection, prosecution and punish- 
ment—tighter and tighter.” 

In 1871 there was enacted for the District of. Columbia a 
law prohibiting. the carrying of guns and imposing a-fine of 
between: twenty to fifty dollars. Imprisonment was not pro- 
vided for. See LAWS OF THE DISTRICT’OF COLUMBIA, Part IT, p. 
33 (1871-1872). 

The statute was changed after the turn of the century, 
making it unlawful for one to. have a gun concealed about his 
person or. to carry a gun openly with the intent to use it un- 
lawfully. Violation carried the enlarged penalty of.a fine of 
fifty to-five hundred dollars and/or one year in prison. CODE 
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OF LAW FOR THE DISTRICT OF COLUMBIA, ANNO., § 855 (1910). 

In 1932 this statute was repealed and the present 
statute passed. The requirement of proof that one who carried 
@ gun openly intended to use it unlawfully was omitted. See 
United States v. Shannon, 144 A. 2d 267 (D.C. Mun. App. 
1958). 

The legislative history of the 1932 bill contains statements 
such as these: 

“In general the bills provide for a tightening up on 
restrictions against the indiscriminate sale and posses- 
sion of dangerous weapons. The carrying of pistols 
would be prohibited except under licenses issued by the 
Superintendent of police, and the restrictions as to sale 
are made much more stringent.” Statement by George 
Aubrey Hastings, extension director of the White House 
Conference on Child Health and Protection, reproduced 
in Hearings Before Senate Comm. on the District of 
Columbia on S. 2761, 72d Cong., 1st Sess. 5 (1932). 


* * * * * 


“If I am an honest citizen, you do not need to have 


my gun registered if I have it at my home; but 2f, for 
any purpose, for any reason, I want to carry that pistol 
in the street, then under this bill I have to go down to 
the police commissioner and be licensed to carry it.” 
Explanatory statement of General Reckford, Jd. at 13. 
[Emphasis supplied.] 


* * * * ad 


“We think the firearms law is important. Our fire- 
arms law is not drastic enough, and we have known 
that for years. We believe that many of the lives that 
have been lost could have been saved by the proposed 
law to prevent people from taking pistols anywhere 
they wished to use them.” Statement of Evan H. 
Tucker, Id. at 24. 

And in 1953 Congress further strengthened the anti-weapon 
statutes by making it unlawful for one to possess, “with intent 
to use unlawfully against another, an imitation pistol, or a 
dagger, dirk, razor, stiletto, or knife with a blade longer than 
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three inches, or other dangerous weapon.” D.C. Code, § 22- 
3214(b) (Supp. VII, 1959). As stated by the Municipal 
Court of Appeals in the Shannon case, supra: 
“In a series of hearings and reports by Senate and 
House Committees it was made clear that the purpose 
of the new legislation was to strengthen rather than 
supplant existing law and to provide ‘tighter controls 
over the possession of dangerous weapons.’ See House 
Report No. 3244, 81st Congress, filed January 2, 1951; 
House Report No. 538, 82d Congress, filed May 31, 
1951; Senate Report No. 1989, 82d Congress, filed 
June 30, 1952.” 

That decision rejects the argument that all knife prosecu- 
tions must proceed under Section 3214, in which the Govern- 
ment must prove possession plus intent to use the weapon 
unlawfully. The court held that the Government may charge 
unlawful possession of a knife under Section 3204 (the same 
Statute involved in the instant appeal), which section does 
not require any proof of intent to use the prohibited weapon 
unlawfully. Degree v. United States, 144 A. 2d 547 (D.C. 
Mun. App. 1958), pet. for allowance of appeal denied, No- 
vember 17, 1958 (C.A.D.C. No. 14,668), reaffirms this decision. 


IL. The trial court’s instructions sufficiently covered the ele- 
ment of intent necessary to a conviction of carrying a pistol 
without a license 
Appellant contends that the trial court committed revers- 

ible error in failing to charge, although no such charge was 

requested, that appellant’s “criminal intent” must be proved 
te find him guilty of carrying a pistol without a license (Br. 

16-18). This objection must be viewed against the back- 

ground of trial testimony. Appellant himself admitted that 

he armed himself with a pistol and carried it on the street in 
his shirt pocket. It was uncontradicted that he did not have 

@ license. Nowhere in the record does it appear that appel- 

lant did not carry the pistol intentionally, or that he did not 

know it was a pistol, or that he carried it for any reason other 
than to fire it. The trial court instructed the jury on the es- 
sential elements of the crime as follows: 

525401593 





14 


“In order for you to find the defendant Cooke guilty 
under Count II, you must find that the government has 
proved beyond a reasonable doubt the following ele- 
ments: one, that the defendant was carrying openly or 
concealed about his person a pistol; two, that he was 
not in his dwelling house or place of business or on other 
land possessed by him, the defendant; three, that he 
did not have a license for such pistol.” (A.A. 28.) 

Returning to appellant’s objection, the initial task is to 
identify the element of “criminal intent” which he contends 
was not sufficiently brought to the jury’s attention. Un- 
fortunately, appellant fails to supply any example of a charge 
as to “criminal intent” which would in his opinion have 
remedied the shortcomings of the instructions. He does use 
the phrase “evil state of mind”, referring to the Levine * and 
Mullen * cases, on which he relies. 

In each of these cases this Court ordered new trials because 
the juries had not been sufficiently instructed with regard to 
the state of mind necessary to complete the crimes charged. In 
Levine, a prosecution for falsely impersonating 2 police officer, 
the Court ruled that the jury should have been told that “in- 
tent to defraud” is an essential element of the offense. 

The Mullen case involved a prosecution for cruelty to chil- 
dren. The Court ruled that the trial court erroneously in- 
structed the jury to convict if the indicted mother had acted 
unreasonably under the circumstances. The rationale of these 
decisions is that in crimes having a common law basis, the act 
prohibited is not criminal unless it is combined with an evil 
state of mind. However, the court in Mullen expressly recog- 
nized that this requirement does not pertain to offenses whose 
roots are not in the common law and which depend on no 
mental element but consist only of prohibited acts. 

Appellant relies on certain English statutory crimes pro- 
hibiting the carrying of weapons to support his conclusion that 
“the crime involved herein is a common law offense.” (Br. 
18.) But the English offenses he refers to prohibit the wearing 
of arms under conditions that will “terrify the King’s subjects” 


* Levine v. United States, 104 U.S. App. D.C. 281, 261 F. 2d 747 (1958). 
‘Mullen v. United States, — U.S. App. D.C. —, 268 F. 2d 275 (1958). 
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or otherwise disturb the public peace (Br. 18,n.4). The dis- 
tinction between these offenses and the crime for which appel- 
lant has been convicted is apparent. As stated in DI BURDICK, 
LAW OF CRIME, § 742 (1946) : 

“Going armed in public places to the terror of the 
people is quite a different thing, however, from carry- 
ing concealed weapons, and when such acts, or such 
other acts as carrying weapons although not concealed, 
or having weapons in one’s possession, or carrying 
weapons without a license, are punishable, it is not be- 
cause they are common law offenses, but because made 
so by statutory provisions.” 

See also I RUSSELL ON CRIME 407 (9th ed. 1877). 

Had Congress wanted to, it could easily have made intent 
to use the weapon unlawfully an element of the instant offense. 
Another section of the Criminal Code, Section 3214, dealing 
with the possession of dangerous weapons, expressly makes 
intent to use the weapon unlawfully an element of the crimé. 
Its omission from the instant statute, without doubt, was in- 
tentional. And the prevailing view in the state courts is that 
the only intent that need be proved in an offense of this nature 
is the intent to do the act. Z.g., in State v. Conley, 280 Mo. 
21, 217 S.W. 29 (1919), the court said: 

“In short, where the statute on which an indictment 
is predicated does not couple with the prohibited act 
any specific intent, but makes the commission of the 
act itself the offense, as in the case at bar, then it is 
not necessary that an instruction covering the offense 
should specifically mention the element of intent, pro- 
vided its terms are otherwise sufficient to include, in 8 
general way, all the elements essentially to the com- 
mission of the forbidden act.” 

To the same effect: State v. Cortese, 140 A. 440, 104 N.J. 
Law 312 (1928); State v. Willams, 169 N.W. 371, 184 Iowa 
1070 (1918); People v. Williamson, 166 N.W. 917, 200 Mich. 
346 (1918) ; State v. Conley, 217 S.W. 29, 280 Mo. 21 (1919); 
Privitt v. State, 208 S.W. 2d 635, 151 Tex. Cr. 423 (1948) ; cf. 
Braswell v. United States, 224 F. 2d 706, 709 (10th Cir.), cert. 
denied, 350 U.S. 845 (1955); compare United States v. Dot- 
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terweich, 320 U.S. 277 (1943); United States v. Balint, 258 
U.S. 250 (1922); United States v. Behrman, 258 U.S. 230 
(1922); see generally, Sayre, Public Welfare Offenses, 33 Col. 
L. Rev. 55, 73 (1933). 

Not surprisingly, appellant never requested the court below 
to grant the additional instruction he now says should have 
been given. Accordingly, this Court should invoke the rule 
that failure to object at the trial precludes appellate considera- 
tion of any but plain errors affecting substantial rights. Rule 
30, F.R. Crim. P.; Pitts v. United States, 99 U.S. App. D.C. 63, 
237 F. 2d 217 (1956); Wyche v. United States, 90 U.S. App. 
D.C. 67, 193 F. 2d 703 (1951), cert. denied, 342 US. 943 
(1952); Villaroman v. United States, 87 US. App. D.C. 249, 
184 F. 2d 261 (1950). The record reveals no error, harmless 
or otherwise, in the instructions to the jury. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Ourver GaAscH, 
United States Attorney. 
Cart W. BELCHER, 
Louris M. Kaptan, 
Assistant United States Attorneys. 





APPENDIX FOR APPELLEE 
Excerpts From Cross-ExaMINATION OF APPELLANT 
Cross-examination by Mr. O’Matter: 


Page 40: 

Q. So when you were talking to Officer Broom at that 
time you didn’t see the complaining witness coming up 
the street? 

A. He wasn’t coming up the street when I was talking 
to Officer Broom. 

Q. So Broom didn’t say “I have to get out of here, I 
see him coming,” did he? 

A. He didn’t say “I have to get out of here”? 

The Court. Did Officer Broom say “I have to get out 
of here’’? 

The Wirness. Officer Broom said “I am going to get 
away from here”. 

By Mr. O’Mauzezyr: 

Q. I thought he said “I have got to get away from 

here, I see Royster coming”? 
Page 41: 

A. Inever said that. 

Q. Officer Broom never said that in your presence 
either, did he? 

A. He said he was going to get away from the corner. 
But he never said that he saw Royster coming. 

The Court. Do you know why he said that? 

The Wirness. I told him Royster was on the corner 
and I wanted to go up and get him to talk to him, 
and he said “I am off duty, I am going to get away 
from here”. 


2 * * 
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Page 42: 

Q. Now, going back to 19 months before May 25, 
1958, is that when you had the difficulty at Blackjack 
Jackson’s place? 

A. Yes. 

Q. At that particular time you say Royster was the 
doorman? 

A. Yes. 

Q. And you were merely in there as a player? 

A. Yes, I was. 

Q. While in there as a player you got in an argument 
with another participant? 

A. Yes. 

Q. You and the other participant were practically in 
a fight? 

A. Yes, we were. 

Q. It was Royster who was actually employed, and 
through him you got down to the stairs to—— 

A. That is right. 


* * * * * 


Page 43: 

Q. Did Royster in the first instance, he wasn’t in- 
volved in any of these arguments that you had with 
three separate people at three separate times? 

A. I don’t understand you. 

Q. Royster in the first instance was not involved in 
any of these three arguments, fights or slappings that 
you had with three other persons than Royster, was he? 

A. No, not from the beginning. 

Q. That was you and the other person—three differ- 
perso got in arguments and fights? 

. Yes. 


* ad * * * 


Page 44: 

Q. What treatment did you receive as a result of any 
injuries you may have sustained at the hands of 
Royster? 

Mr. Sorter. Objection. 

The Court. He has a right to ask him, if he did. 

By Mr. O’Matteyr: 

Q. Did you get injured by the hitting of this weighted 

cane by Royster? 
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Page 45: 
A. I got the skin knocked off of my elbow. 
Q. So you received no treatment? 
A. No, I didn’t receive any hospital treatment. 
The Court. He didn’t ask you if you received hos- 
pital treatment. He asked you if you received any 


treatment, 
By Mr. O’Matter: 
Q. Did you receive any treatment? 
A. No; no treatment. 
Q. No treatment? 
A. No. 


¢ * * * *® 


Page 48: 
Q. Now are you the same Edward Washington 
Cooke who was convicted of grand larceny August 23, 


Q. Are you = same Edward Washington Cooke who 
was convicted of carrying a concealed weapon on June 
11th, 1938? 

A. Yes. 

Q. Are you the same Edward Washington Cooke who 
was eS of assault on March 7, 1939? 

A. Yes. 

Q. Are you the same Edward Washington Cooke who 
was convicted of carrying a concealed weapon on June 
20th of 1943? 

A. Yes. 

Q. Are you the same Edward Washington Cooke who 
was convicted of carrying a gun openly, without a per- 
mit, on December 17th, of 1943? 

A. Yes. 

Q. Are you the same Edward Washington Cooke who 
was convicted on December 17, 1943, of carrying a con- 
cealed weapon—a knife? 

A. Yes. 

Q. Are you the same Edward Washington Cooke who 
was convicted of Assault on May 4th of 1944? 

A. Yes. 


* * * * 


U.S, GOVERNMENT PRINTING OFFICE: 1989 





